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vs. York Corporation, a Corporation 369 
(Deposition of Edward G. Kennedy) 
DQ71. Referring to Plaintiff's Exhibits No. 2-A and 


2-B? peeves.) linat is all Bob Taylor s. 
DO] Zeeikerer omeiaintmi s Exhibits No, 3, 4, 5, 6-A 
and 6-B. A. Yes. They are all Bob Taylor’s. 


DQ73. I show you Plaintiff’s Exhibit No. 11 and ask 
you whether you recognize what that is a picture of. 

A. That is the old Dry Blast. 

DQ74. At the Isabella Furnaces? 

A. At the Isabella Furnaces. 


DQ75. Did you ever have any trouble with the water 
freezing inside of the cooling compartments? 
A. Not to my knowledge. [471] 


Cross Examination 

By Mr Lyon: 

CQl. Mr. Kennedy, this catwalk that you spoke about 
that was located outside of the engine room— 

A. Outside of the coil room in what they called the 
refrigerating room on the end of the building. 

CQ2. Was it inside or outside? Pa OUrside: 

CQ3. Was it inside or outside of the engine room? 

A. It was away from the engine room altogether be- 
cause the coil room was on this side of the engine room 
and I think you had about sixty coils running across this 
room, that is, on the outside of this room. 

CQ4. From the engine room, could you see this cat- 
walk? A. No. , 

CQ5. Couldn’t possibly see it? ae Gh 

COQo. Here is Plaintift’s Exhibit No. 10, a model, Mr. 
Kennedy. This is supposed to represent the ammonia 
coils, these pipes that are on the right-hand—on your left- 


370 Refrigeration Engineering, Inc., ete. 


(Deposition of Edward G. Kennedy) 


hand—side of what appears to be a Masonite board. 
Were those ammonia coils located in the engine room? 

A. Up over the top of the engine room. 

CQ7. Up over the top of the engine room? 

A. Over the top of the engine room. [472] 

CQ8. And this pipe-—this pan, was that located in the 
engine room? 

A. Up over the top of the engine room. 

CQ9. This pipe came down through the engine room? 

A. I think it came across the top of that outside, ran 
across this out to the end of this building, just where it 
shows you here. 

CQ10. This pipe with this valve was not located in 
the engine room at all? 

A. It was upstairs. As near as I can remember, it 
was upstairs. 

CQ11. Inside or outside? A. Inside. 

CQ12. It was inside above the engine room? 

A. Under the roof. 

CQ13. It was under the roof? 

A. It was under the roof. 

CQ14. It was of the same temperature or even higher 
than the inside of the engine room? A. ies 

CQ15. That engine room was where you used to sit 
while you were on the job? eva YS. 

CQ16. That was kept warm? ee ess 

CQ17. From that room this pipe led outside of the 
engine [473] room and down into the pan? 

A. That part here, yes. 

CQ18. That is, this horizontal silver portion which 
has a drain valve in red on the outer end of it? 

Ee Ces, 
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CQ19. There was no danger then of water freezing 
in this part of the pipe that was inside the engine room? 

A. Not very much. 

CQ20. But on the outside of the engine room, where 
this horizontal header pipe and these 4 stand pipes were 
out in the open, there was a good possibility that the 
water would freeze in those pipes in cold weather? 

A. This valve here was always kept open. 

CQ21. You mean you kept this end drain valve open? 

Pee eS, 


CQ22. Similarly, above each one of these valves which 
led to the spray headers there was a drain valve to drain 
that portion of the line which was above that valve? 

A. This drain here? 

CO2Z5—) Ves: 

A. To my knowledge, it was below this valve. 


CQ24. And then this model is wrong in that it has a 


relief valve above the stand pipe—above rather than be- 
low it? A. Yes. 


CQ25. Therefore, the operation would be to cut off 
this [474] valve leading to the stand pipe to stop the water 
from flowing through the spray header and then open 
the drain valve which was located on the other side and 
below that control valve? 

A. To the best of my knowledge, yes. 

CQ26. That drain valve then operated to drain only 
that portion of the line which was below the control valve 
to the spray header? INS COS 


CQ27. You operated that system yourself, ides Ou 
A. Yes, sir. 
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CQ28. Many times? 

A. I operated that for quite a little while before I was 
sent over as chief engineer. 

CQ29. You believe you know, when you say that drain 
valve was located in that position, what you speak of? 

A. That has been so long ago that, you know, I 
could possibly be mistaken on that myself. 

CQ30. You actually operated the system? 

ue Yes. 

CQ31. Is it an actual fact, Mr. Kennedy, that the 
reason this system was drained was because this whole 
pipe system outside of this plyboard structure and outside 
of this second plyboard structure was out in the open air 
and if you did not drain it because of freezing weather 
conditions you were liable to freeze up the whole sys- 
tem? [475] 

A. There wasn’t much chance so long as you kept that 


valve open. 

CQ32. You were supposed to keep that open to avoid 
freezing it up? Eemecs: 

Redirect Examination 

yevin, Neave. 

RDQI1. You stated the temperature in the cooling 
room was below freezing. Ay Yes, it was 

RDQ2. That was the normal condition, it was below 
freezing? A. Ses: 

RDQ3. Did the water in any water pipes inside of the 
cooling room freeze up? A. No. 


RDQ4. Why did they not freeze up? 
A. The water pipes on the inside? 
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RDQ5. Yes. The pipes that showered water down. 

A. That pipe coming over through the building from 
the— 

RDQ6. I am talking now about the 2 inch pipes that 
have holes in them that showered—the spray pipes that 
showered water down on the brine pipes. 


12 NaS 
RDQ/. Now, when the defrosting takes place, there 
is [476] water in those pipes? VE actly, 


RDQ8. Now when they stop defrosting what happens 
to the water in those? 

A. The pipes are set on such an angle that they drain 
themselves. 

RDQ9. Then where does the water drain that is in 
the pipe itself? 

A. Just as I say, it is up on an angle and it drains 
toward that spray all the time. 

RDQ10. What about the water in the pipes that are 
above the valves that turn the water off and on? How 
do you drain the water out of those vertical pipes? 

A. That is what I say, it has been so long ago J may 
be mistaken on this drain being on the bottom. It may 
have been on the top. 

RDOI1. I show you Plaintiff's Exhibit No. 1, which 
you say is a drawing of a water system of the Isabella 
Plant, and again call your attention to the drawing which 
shows a 1 inch drain valve and see whether it refreshes 
your recollection as to where that drain valve was in the 
pipe with reference to the water valve. 

Mr. Lyon: Objected to as leading and suggestive— 
grossly so. (Objection overruled) 

A. It appears to me that drain was up here. [477] 
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RDQ12. That is above the water valve? 

i WEes. 

RDOQ13. Does that refresh your recollection as to 
where it was? 

Mr. Lyon: Same objection as above, leading and sug- 
gestive. (Objection overruled) 

A. Yes, above the valve. 

RDQ14. Above the valve? Bo 28, 

RDQ15. What water would drain through that drain 
valve? 


A. If it was up on top of it, it would drain all the 


line. 
RDQI6. All the line that was above it? 
HX SESS, 


RDOI7. What would you say was the temperature of 
the water that was used to defrost? 

A. That is pretty hard to say what that water was 
because you know you have got that ammonia goes up into 
that condenser, you have to liquify it, naturally those 
coils are warm, that naturally would make that water a 
little warmer. 

RDQ18. Have you any idea how long the water 
stayed in the pan underneath the coils? 

A. There was water in that pan all the time. 

RDOQ19. It was a pretty large pan? 

A. Yes. [478] 

RDQ20. Would the water be cool to the touch? 

A. That depends on the weather. That building was 
open there. There was lattice work. 
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RDQ21. What is your recollection about water from 
the river being added to the water that was sprayed over 
the condenser coils? Is that where you got the water 
from? 

Mr. Lyon: Objected to as leading. (Objection over- 
ruled) 

ma Yes. 

RDQ22. You got water for spraying from the river? 

A. We pumped it from a standpipe. 

RDQ23. That is, water from the river was pumped 
into a tank? Be SERS. 

RDQ24. And from a tank it was pumped over the 
coils? 

A. Run to this well. Then a pump down underneath 
pumped it up. 

RDQ25. Pumped up and then sprayed over the con- 
denser coils? fee lat 1S) right, 

RDQ26. And that river water came into the well? 

JN WES 

Recross Examination 

By Mr. Lyon. 

RCQ1. Mr. Kennedy, did you ever compare this draw- 
ing, Plaintiff’s Exhibit No. 1, with the actual installation 
which [479] you testified you operated? 

A. What drawing do you mean? 

RCQ2. This blue print. Did you ever check this 
against the actual structure that you say you operated? 

Peeler cid: 

REO3, Wid you ever see this | print herore it was 
handed to you today? A. Never saw it. 

RCO4. Then your statement that this drawing in- 
dicates the drain valve above the main valve in these 
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headers is not in accordance with your recollection, is it? 

A. Well, now, that is pretty long ago. It is pretty 
hard to just remember those things. 

RCQ5. And you do not know anything about the ac- 
curacy of this drawing, do you? A. No, I do not. 

RCQ6. Similarly, looking at this drawing, you note 
that the header pipe which goes across the top of the 
spray coils, which is titled “Water Spray 2 inch Pipe’ is 
on a horizontal, isn’t it? A. I think so. 

RCQ7. In this drawing? 

A. I can’t see very well whether it is on the horizon- 
tal. I remember in actual practice it was elevated for a 
drain. [480] 

RCQ8. You remember it was not like this drawing? 
It was not horizontal? 

A. When they put a pipe in like that, they put it on a 
little elevation. Probably on a drawing like that, they 
would not show it. I don’t know, of course. I am not a 
draftsman. 

RCQ9. Did you ever put a level on that pipe? 

A. No, sir. 

RCQ10. Did you ever measure these header pipes to 
see whether they were on the horizontal? 

A. Only by looking across it. 

RCQ11. These header pipes were at the top of this, 
about 35 foot column? 

A. I suppose it would be about 35 feet. I would not 
say definitely. J never measured that. 

RCQ12. How did you obtain access to those pipes 35 
feet above the base of these? 

A. You came down a ladder to here and you were on 
a level with the ammonia condenser. 
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RCQ13. There was a top on top of these coils? 

A. There was a roof. 

RCQM4. There was a roof? J, SES 

RCQ15. On the catwalk you couldn’t see on the top? 

A. You had to go up that ladder to the top of the 
building. [481] 

RCQ16. How long were those pipes? 

A. What pipes? 

RCQ17. Those spray pipes. 

A. I could not say definitely how long they were. 

RCQ18. How far were they from the point where you 
could see them? 

A. I would not say that. I could not just say how far 
it would be. 

RCQ19. They weren’t right in front of you? 

A. No. 

RCQ20. They were a matter of at least 15 or 20 feet 
away? 

A. Well, some of them would be. Some would be 
closer. 

RCQ21. How close was the closest? 

A. Six or 8 feet inside the building. 

RCQ22. You looked down on them when you looked 
at them, didn’t you? A. Looked down on what? 

RCQ23. You looked down on the spray pipes? 

A. You looked across the spray pipes. 

RCQ24. Referring to this model, Plaintiff’s [Exhibit 
No. 10, show me where you could look at the spray pipes 
above the coils. 

A. You went inside and went up on your platform to 
the inside of your coils. [482] 
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RCQ25. There were platforms on the inside of these 
ammonia coils? De Wes: 

RCQ26. You went into this room from the bottom, 
you had a platform and you went into that coil system 
from the bottom and up a ladder? A. Yes 

RCQ27. Right through the coils? 

A. Entering on the outside of the coils and going 
through an aisle say about as wide as this table all the 
way up to the top. 

RCQ28. How high did the ladder go? 

A. I could not give it to you in feet. I know when I 
stood up there I could look over the top of those coils. 

RCQ29. You climbed that ladder yourself? 

Ex, NESS, 

RCQ30. How many times? 

A. I could not tell you how many times. I did not do 
the defrosting. 

RCO3 Vou didn tedertocmat alle A. Ne 

RCQ32. You don’t actually know, Mr. Kennedy, of 
your own knowledge that the water was ever all drained 
out of these spray pipes? 

A. We never had any trouble with the pipes, so it 
must [483] have been. 

RCQ33. Do you know the temperature of the pipes 
during defrosting? Be ING, 

RCO34. Do you know the temperature of the pipes 
when the air was blowing over them under the influence 
of the fan which was circulating the air through the sys- 
tem? 

A. I could not tell you the temperature of the pipes. 
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RCQ35. Do you know what the temperature of the 
air was or have you ever measured that? 

A. Ido not know. 

RCQ36. Have you any figures of the temperature of 
the air which left this system through the header pipe 
which is the large silver pipe at the head of the structure? 

A. Ido not know. 

RCQ37. You remember, Mr. Kennedy, that connected 
with this water pipe was a steam pipe? me ces: 

RCQ38. And wasn’t that steam pipe there for the 
purpose of thawing out this water? 

A. It was only put there as emergency. I never saw 
it used. 

RCQO39. It was put on there for the purpose of blow- 
ing steam through that pipe if somebody should forget 
to open this drain at the end? [484] 

A. The primary purpose of that—we admitted the 
water out of the river. We had no way of filtering that 
water. Naturally, we got mud, leaves, gravel and stuff 
like that and it would plug that up and that is primarily 
what that was put on there for, any sediment or anything 
that was in the lines which we used to get a terrible lot 
of; leaves would come up there some times, gravel, slime, 
mud. 

RCQ40. You never saw that used at all? 

A. I never seen it used, no. 

RCQ41. You stated that temperatures were taken in 
the cooling compartments while refrigeration was going 
on? Pee Yes: 

RCQ42. Do you recall at what points those tempera- 
tures were taken in the compartments? 

A. No. I do not mind that. 
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Mr. Neave: The next on the same prior use, your 
Honor, is that of Edward Leo Harkins, and I would like 
to have the entire direct examination copied into the 
record. 

Mr. Harkins was the man who actually did the defrost- 
ing in this same installation. In the first few pages he 
identifies the installation and describes it and corroborates 
the other witnesses, and then on page 102— 

Mr. Lewis Lyon: I think that is argument, your 
Honor. 

The Court: You mean he corroborates it only as to 
the [485] physical structure? 

Mr. Neave: As to the structure; yes. 

The Court: And that is what you intended to mean 
by your statement of corroboration? 

Mr. Neave: That is what I intended to mean. He is 
stating the same things. 

QO. “DQ46. Perhaps you better tell us just what you 
did do. (This is direct to what he actually did when he 
was defrosting. ) 

“A. I shut the main off first, went out and opened my 
drains on the 6 inch pipe, this 6 inch header IJ should call 
it going up to the header. 

“DQ47. Where were those drains located? 

“A. Right above the gate valve. 

“DO48. Inside or outside? 

“A. Outside of the cooling building. 

“DO49. Where with relation to the catwalk? 

“A. The catwalk was right where we turned this 
valve. That is what it is for. The catwalk set up off 
the fan room about 6 feet. The fan room was down un- 
derneath that catwalk. 
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“DQ50. You closed off the water as I understand it, 
the water valves, and then you say you opened the drain 
valve which was above the water valve on the riser? 

“AS Riginte 

“DQ51. What did that do when you opened that drain 
valve? [486] 

“A. Drained your header out. It was inside your coil 
room and it came back and drained out all these drains 
and you could leave the drain open if you wanted to. You 
would not have to leave it closed. I left it open winter 
and summer. At the head there was a drain at the head 
of this line. It I opened also after I was through and 
took the brine out of the—took the water out of the pipe; 
that was laying practically pretty near level. 

“DQ52. That was the 6 inch supply pipe? 

vee hae ism 

“DQ53. That supplied the 4 upright pipes that led to 
the individual compartments ? eae SCeaG™ 


Then he goes on to describe what he did next after 
draining the water system, about opening up the doors 
and starting the refrigeration system. 

The Court: Let me see now, on page 104, Question 
60: “How often did you do this?” Is he talking about 
defrosting there? 

Mr. Neave: Yes, the whole cycle of defrosting, taking 
the brine out, defrosting it, and putting it back into opera- 
tion. 

Whe Court: They took a differemoneveaehiday: 

Mr. Neave: That is right. There were four compart- 
ments. 
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May I call your Honor’s attention to Question 67, par- 
[487] ticularly Question 70, about the temperatures. 

sine Court. | Very well. 

Mr. Neave: That is all I wish to summarize of the 
direct examination. 

The Court: Mr. Lyon? 

Mr. Lewis Lyon: I will ask him the entire cross ex- 
amination be copied in the record at this time. 

The Court: On page 110 there appears to be some 
testimony of this witness on cross examination concerning 
the platforms on the inside of the cooling rooms. There 
has been no testimony on that. I don’t know whether it 
is material or not. 

Mr. Neave: I don’t think that it is material, your 
Honor, but there is a description of it in the testimony 
itself, and I think that the platforms are shown in the 
inside of this model. 


The Court: Yes. I noticed them yesterday. 


Mr. Lewis Lyon: As in the case of the previous wit- 
ness, I call your Honor’s attention to the cross examina-: 
tion on page 113, which is merely corroborative of the 
other witnesses. They did not measure the temperature 
of the air at any time, or this witness didn’t as he states 
on cross question 33: 

“CQO33. Did you ever, at any time, measure the tem 


perature or put a thermometer in and measure the tem- 
perature of |488] the air at the top of these coils? 


“&. No. Hughie Smith did that once and Wseenmiim 
do it myself but I did not get the temperature off him.” 
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I would also call your Honor’s attention to a portion of 
the direct examination, particularly that beginning on 
page 99, through Questions 24 to 38 inclusive, which 
describe the complete isolation of these chambers or cells 
during defrosting. I can read that if you wish. 


Mie Source: It is in the record and 1 amreadine ae 


I still do not understand this description, how he got 
into the separate compartments which went crosswise 
there, 

Mr. Neave: There is a ladder, I believe, that went up 
inside. 

The Court: The ladder is on the other side? 

Mr. Neave: I don’t think it is shown in this model. 

The Court: The ladder that came in here? 

Mr. Neave: Yes, I believe so, and that went up from 
the inside. Then there were platforms like floors in each 
story so that they could get at the pipes. 

The Court: I do not recall any testimony either about 
what became of the slush or waste. 

Mr. Neave: I think that they testified that that went 
down into the cellar and was pumped back over the con- 
dense rcoils. 

Mr. Lewis Lyon: Pumped back over the hot ammonia 
coils [489] and circulated back again. 

Mr. Neave: And additional water came in from the 
river at the same time. 

The Court: How did they get in to open this door? 

Mr. Neave: They had to go to the ladder and climb 
up on top of the coils. 

The Court: I think I understand it. 
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called as a witness on behalf of plaintiff, having been first 
duly sworn by Gertrude E. Ryan, Notary Public, testified 
as follows: 
Direct Examination 

By Mr. Neave: 

DQ1. What is your full name? 

A. Edward Leo Harkins. 

DQ2. What is your residence address? 

A. 6046 Sawyer Street, Pittsburgh, Pennsylvania. 

DQ3. By whom are you employed at present? 

A. Government, Pittsburgh Ordnance. 

DOQ4. That is in the Chamber of Commerce Building? 

A. Chamber of Commerce Building. 

DQ5. Were you ever employed by Carnegie Steel 


Company ? A. From 1904 to around 1917. [490] 
DQ7. Did you ever work at the Dry Blast plant of 
the Isabella Furnaces? Pi es 


DQ8. What was your work there? 

A. Helpine the eneincer out: 

DQ9. In the engine room? 

A. In the engine room. 

DQ10. And later what was your occupation? 

A. Later I got on the thawing off, 1.e., defrosting the 
coils. 

DQl1. That is defrosting the brine coils of frost? 

Dy MEGS 

DQ12Z. Do you recall what years you were the coil 
tender ? 

A. 1 was only on there about a year or so syle 
don’t recall the year. I could not say for sure. 

DOQ13. It was before 1917? 

A. Yes, before 1917. 
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DQI4. Was it before the last war? 

A. It would be around 1915, I would say. 

DQ15. Did you do the actual defrosting during that 
period. Poe es, 

DQ16. Who was in charge of the Dry Blast Plant 
during that time? 

A. Bruce Walter and Bob Taylor at that time. [491] 

DQ17. Was Mr. Swope or Mr. Brandt there? 

A. Mr. Brandt and Mr. Smith was there, Hughie 
Smith. 

DQ18. Do you know whether Mr. Smith, Mr. Walter 
and Mr. Taylor are alive? 

A. No. I think Walter and Taylor are dead, both of 
them. 

DQ19. What about Mr. Smith? 

A. Mr. Smith is dead. 

DQ20. When you were the coil tender—is that what 
you called it? BE EE, 

DQ21. When you were coil tender, in what years did 
you say you thought you were coil tender? 

A. Around 1915. 

DQ22. Do you recall whether it was before the last 
war? A. That was after the last war. 

DQ23. After the last war? 

A. Wait a minute. It was not. I did not work there 
after the last war. J am mistaken on that. It was before 
the last war because I was working for them at that time. 

DOQ24. Will you describe the operations you went 
through as coil tender? 

A. You mean the first thing in the morning when I 
come out? 
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DQ25. That is right. 

A. The first thing I done was went in and shut the 
[492] brine off and shut the doors at the top of the coil, 
the hanging door, see that they were shut and the valve 
shut off. Come down— 

DQ26. These doors that you speak of, did you shut 
them in all four of the compartments? 

A. No. Just the one compartment we were thawing 
off. Then I went down and opened the valve at the top of 
the brine coil. Then I went out and started up my pump 
and that pumped it back into the storage tank. 

DQ27. Was there any door to shut off the air at the 
bottom of the compartment? 

A. Yes. There were two doors we closed on that 
certain section. We left the others open. There were 
four partitions there and there were four doors and the 
one we was going to thaw off we shut them doors. The 
same way with the valve, we opened the valve and pumped © 
it out. 

DQ28. After you had pumped out the brine from the 
brine coils, what did you do next? 

A. Went up the ladder and opened the valve on the 
main water line. 

DQ29. What ladder is this? 

A. On the inside of the engine room because the valve 
was right at the top of the ladder. 

DQ30. That is the water valve? 


A. Yes. We opened that to the section we was thaw- 
ing [493] out. We opened that valve that run up into the 
headers of that coil. 
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DQ31. Where was the second valve that you are talk- 
ing about? 

A. The first one was the main one. The next one was 
the coil we was thawing off. 

DQ32. And was that inside the engine room or out- 
side? A. That was on the outside, the coil valve. 

DQ33. How did you get to the place where this second 
valve was on the individual pipe that went up to the re- 
frigerating room? 

A. They had a catwalk. There was a door at the top 
of the ladder and that catwalk came out and ran in the 
engine room right where we came out the ladder. Then 
we went out on that catwalk to open the other valve. 

DQ34. When you had these two water valves open, 
what happened to the water then? 

A. It went into the coil that we was draining off and 
that went down over this coil into the cellar, ran down 
into the cellar and out in a well. 

DQ35. Then where did the water go from the well? 

A. That was pumped back up again over the con- 
denser coils. 

DQ36. Did any other water go into this well other 
than the water that came down from the drainage? [494] 

A. We had water coming from a stand tank on the 
outside. I figure that stand tank was about 75 to 85 feet 
high or more. 

DQ37. In the outdoors? AS Outdoors exces, 

DQ38. Where did the water come from that was put 
into the standpipe? 

A. Pumped up by a pump house from the river. 
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DQ39. I don’t think you told us where the water came 
from that was in the pipe that led over the coils, the brine 
coils. 

A. That came from a tank that we had under the coil 
system, the condenser upstairs. There was a pipe ran up 
there and it came from that tank down to this valve. 

DQ40. These condenser coils and the tank under them, 
where were they placed with relation to the engine room? 

A. I don’t get that. 

DQ41. Where was the condenser coil with respect to 
the engine room? 

A. That was right above the engine room. We had to 
go up a flight of stairs to get up there. I would say that 
was anyhow in the neighborhood of about, I guess the 
engine stood about 40 feet or something like that off the 
ground, and then this pan that was a water can to catch 
the water that came off the condensers upstairs. 

DQ42. That was fairly sizeable? 

A. I will say it was a pretty large pan. I will fig- 
[495] ure it was about anyhow, it was 20 feet in width 
and over all in length of about 75 feet even longer. 

DQ43. Do you recall how deep? 

A. Eighteen inches anyhow, even more. 

DQ44. How long would you keep the water running 
down over the brine coils? 

A. Well, some days it would be longer than others. 
1 figure a day like this it would take at least 2 hours 
running steady over the coils. 

DQ45. When you had completely defrosted, what did 
you do then? 

A. Went back over the same routine only reversed it. 
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DQ46. Perhaps you better tell us just what you did 
do. 

A. I shut the main off first, went out and opened my 
drains on the 6 inch pipe, this 6 inch header J should call 
it going up to the header. 

DQ47. Where were those drains located? 

A. Right above the gate valve. 

DQ48. Inside or outside? 

A. Outside of the cooling building. 

DQ49. Where with relation to the catwalk? 

A. The catwalk was right where we turned this valve. 
That is what it is for. The catwalk set up off the fan 
room about 6 feet. The fan room was down underneath 
that catwalk. 

DQ50. You closed off the water as I understand it, 
the [496] water valves, and then you say you opened the 
drain valve which was above the water valve on the riser? 

A. Right. 

DQ51. What did that do when you opened that drain 
valve? 

A. Drained your header out. It was inside your coil 
room and it came back and drained out all these drains 
and you could leave the drain open if you wanted. You 
would not have to leave it closed. I left it open winter 
and summer. At the head there was a drain at the head 
of this main line. It I opened also after I was through 
and took the brine out of the—took the water out of the 
pipe; that was laying practically pretty near level. 

DQ52. That was the 6 inch supply pipe? 

Pee habs it. 

DQ53. That supplied the upright pipes that led to the 
individual compartments? A. Yes. 
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DQ54. After draining the water system, what did you 
do next? A. I went and opened up the doors. 

DQ55. Which doors. 

A. The solid doors in the cellar. Then I closed my 
valve at the bottom, the one I was using for pumping out 
and went out the top. 

DQ56. Brine valve? [497] 

A. Brine valve. We had had a little pump there 
to pump that out while we were thawing off. When we 
finished that we generally closed that and the doors were 
opened. That left air come through there. Then went 
up on top and opened the brine valve on top so as to fill 
the coils again. Then I opened the doors for the blow 
engines to pick up. 

DQ57. You opened the doors at the top? 

Peudes: 

DQS58. As well as at the bottom? A.” Yeo 

DQ59. Was that your entire cycle of operation? 

Xe NS, 

DQ60. How often did you do this? 

A. Once a day. First thing in the morning when I 
came out. 

DQ6l1. Did you do it for the same compartment each 
time? 

A. No, not for the same compartment. Took a dif- 
ferent one each day. Took No. 1 today, No. 2 tomorrow, 
No. 3 the next day, No. 4 the next day and started back 
ono. |, 

DQ62. Did you defrost during the day or at night? 

A. Defrosted during the day. Never was on night 
Evi: 
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DQ63. Did the plant operate during the wintertime? 

Bu NURS 

DQ64. And did you defrost during the wintertime? 

A. Yes. [498] 

DQ65. Were there some days during the wintertime 
when you did not operate the plant or when you changed 
your routine any? 

A. The plant would operate all right but we would 
shut the compressors down when it would come down so 
far that it was just according to the moisture. 

DQ66. In the air? 

A. Inthe air. It got down so far we did not need it. 
We shut the compressors down until we got another 
reading. 

DQ67. Did you take any temperature readings in the 
various cooling room compartments ? 

A. No. [f did not. 

DQ68. Were you ever in the cooling room yourself? 

tees, 

DQ69. Were you in the compartments which were in 
operation? Pee VCS: 

DQ70. How cold would you say it was in there? 

A. Anyhow below freezing point because it had to 
be. If it wasn’t below freezing point, your pipes would 
thaw off regardless. I would say anyhow it was around 
30, 28 or 30, sometimes far colder than that. 

DQ71. What is your best recollection of the tempera- 
ture of the water that was used for the defrosting? 

A. I could not say that. I never took the tempera- 
ture [499]: of that at all. I don’t know even if thev 
took the temperature of it. 
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DQ72. It wasn’t hot though? 

A. It wasn’t hot. We wasn’t allowed to use the hot 
water. 

DQ73. I show you Plaintiff’s Exhibit No. 1 and 
referring to the drawing on the left-hand side of this 
Exhibit, do you recognize that as a blueprint of any device 
that you have seen, any structure you have seen? 

Bu URS, 

DQ74. What is it? 

A. These are the valves I am talking about closing 
off. 

DQ75. What is this structure? 

A. This is the coil room. 

DQ76. Where? A. In the freezing room. 

DQ77. Of the Isabella Furnaces? A. Yes. 

DQ78. Could you trace for me on here the water 
pipe lines? 

A. Our catwalk was out here. Wait a minute. 

DQ79. This pipe here says, “6 inch brine feed.” 

A. This is the front. This is the platform. These 
are the doors. 

DQ80. What platform. Are these inside of the build- 
ing? [500] PY esritisicies 

DQO&8i. How did you get up to these platforms? 

A. By a ladder, There was a ladder all themway 
up. 

DQ82. What are these pipes in the middle here? 

A. Looks like coil room to me. 

DQ83._ Brine coils? TN Sy 
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DQ84. On the left-hand side of this drawing, there 
is a mark, “6 inch water main.” What would that be 
from your recollection of that installation? 

A. That is the one that ran along the catwalk. Your 
catwalk ran along here. You handle these valves off 
your catwalk. 

DQ85. What is this 6 inch gate valve? 

A. That ran up to your header, up inside of your coil 
room. 

DQ86. Then just above the 6 inch gate valve, there is 
marked, “1 inch drain valve’? ie Wes 

DQ87. Was that the way it was on the actual struc- 
(ges 

Mr. Lyon: Objected to as leading—grossly so. 

A. Yes. There were four of these. 

DQO88. Four of theser 

A. Yes. Four compartments on each side, four of 
these: 

DQ8&9. One for each compartment? [501] 

A. One for each compartment. 

DQ90. Do you recall what the size of the spray pipe 
was from the coils? 

A. Do I recall, you mean these drip pipes? 

DQ91. That is right. A. Two inches. 

DQ92. Two inch pipes? Poe Ves 

DQ93. Did you at any time during your operation of 
the defrosting cycle have any difficulty in defrosting the 
pipes because of water freezing inside of the refrigerator 
room? A. I never had no trouble. 

DOQ94. Do you remember how many of these drip 
pipes, as you call them, there were in each compartment ? 

A. J would not say that because I never counted them. 
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DQ95. Quite a few? 


A. Quite a few because there was one from each coil. 
DQ96. Each set of coils? IM ES, 


Cross Examination 


By Mr. Lyon: 

CQl. Did you ever see this drawing before, this 
blueprint that is in front of you? 

A. Not that I know of. 

CQ2. Did you, at any time, ever make a comparison 
be- [502] tween this drawing and what is shown on it 
and what you say you worked on at the Isabella Furnace 
plant? A. J don’t get you on that. 

CQ3. Did you ever compare what is shown on this 
drawing with what actually existed at the Isabella Furnace 
plant? A. Yes, there is lots of things shown. 

CQ4. Did you, at any time, make an actual comparison 
of what is shown on this drawing with what was at 
the Isabella Furnace plant? 

A. I made it in my noodle. J didn’t draw it. 

CQ5. You don’t remember ever seeing this particular 
drawing before it was shown to you here? 

AY downer remenibers 

CQ6. The first time you actually saw it was when it 
was presented here at this hearing? 

A. Yes, that J know of. 

CQ7. You are pretty sure that what is shown on the 
drawing, Plaintiff's Exhibit No. 1, is just what you recall 
it to have been at the Isabella Furnace plant? 

A. I would not say that either because I told you the 
reason why it has been so long. I do not keep tag on 
every place [ work and every little thing I do. 
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CQ8. You are not sure? 

A. I could not say it was a correct drawing. I could 
not say that. There may be some little change in it or 
some- [503] thing. 

CQ9. However, this spray system that has been pointed 
out to you, are you certain it is correctly shown on this 
drawing? A. Yes, as much as my knowledge. 

CQ10. Inside of these cooling rooms, there are one, 
two, three platforms? Jn BS 

CQl1l. How far apart were those platforms? 

A. You mean how high? 

CQ12. What was the difference in height? 

A. J judge about—I don’t know, about three feet 
above iny height. I am 5 foot 4 inches. About 8 feet. 

COG bout 8 feet? Exe vies: 

CQ14. How far was the top of this platform from 
the top of the coils? 

A. From the top of the coils, what do you mean? 

CQ15. The coils are shown on this drawing as ex- 
tending up to a point which I will mark by “A” on Plain- 
tiff’s Exhibit No. 1 for identification? IN, WOCS: 

CQ16. The platform immediately below that J will 
mark “B.’ How far was that platform “B” below the 
top of the coils? 

A. Practically, pretty near the same distance, around 
[504] 8 feet. 

CQ17. So that standing on that platform, you could 
not see the top of the coils? 

A. Wait a minute. I was up on them coils every day 
while I was working there. I had to go up there to close 
these doors. They had zinc doors there. 
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CQ18. You went up the ladder? 

A. We had to go up a ladder. 

CQ19. And the doors are represented by what I have 
marked with an arrow as “Door,” are they not? 

A. Doors. There was a door in each compartment. 

CQ20. That is one [ have marked? 

A. This is a door here, this is a door here, in each 
compartment. 

CQ21. This is the door that closed up over the out- 
let? 

A. No. I see what you mean. You mean the door 
that went—set in the center of the coils like the blowing 
engines took the air up there. Them doors, when them 
doors were closed there would not be any way to go up 
tiene: 

CQ22. Doesn’t this indicate one of the doors? 

a Nic: 

CO23. Whete varesihey © 

A. Right in’ the center, 

CQ24. Where did you go to close those doors? 

A. On top of the watemeprinkler, [505 | 

CQ25. Is the position of that water sprinkler cor- 
rectly indicated in Plaintiff’s Exhibit No. 1? 

A. Well, I don’t just exactly remember that. I know 
they was above your freezing coil and we had to walk 
on them anyhow to go over to close these doors. 

CQ26. You don’t remember how they were positioned 
above the coils, how the spray pipes were positioned above 
Pieecotlar 

A. You mean the holes in them or just how high are 
they off the pipe? 
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CQ27. Yes, that and any other details. 

A. I figure they was about 4 inches or so off your 
freezing pipe. 

CQ28. Remember anything else about them? 

A. They had drains in them. There was holes all 
along these pipes so the water would come down over 
your coils. 

CQ29. Now, you climbed up a ladder which is inside 
this room, of course, when the air was off; you were not 
in when it was blowing through. 

Eameees, every day. 

CQ30. When air was blowing through? 

A. We had to. The reason why, these compartments 
here, we had to go through 4 compartments like that to 
get to this ladder that set in back. This is where you 
enter the freezing room. The ladder set right up in that 
corner. You [506] had to go through this compartment 
to get over to your ladder. If you thawed No. 1 off, 
you would have to come back again to get to No. 1 coil 
again. 

CQ31. You walked through there and got up on top 
of these coils to close the doors? 

A. Yes, and to close this valve here and open it. 

CQ32. After you did that, you went back down here 
and closed the bottom door? 

A. Yes. You had to keep these doors closed all the 
time to keep the air from blowing out. 

G50) Wid you ever, at any time, measure the tempera- 
ture or put a thermometer in and measure the temperature 
of the air at the top of these coils? 

A. No. Hughie Smith did that once and I seen him 
do it myself but I did not get the temperature off him. 
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CQ34. Isn’t it a fact that one of the objeetama: 
blowing air through these coils was to get the water out 
Ol Ne eek 

A. Yes, the moisture out of the air. That was the 
idea. | 

CQO35. And any water continually dripping from these 
spray heads back into the air would put water back into 
the air, wouldn’t it? 

A. No, because this section was cut off. 

CQ36. JI mean when you turned the air on again. 

A. Yes. [507] 

CQ37. And if you left water in this spray header pipe 
that water would drip back into the air again? 

A. No. That is what we used this drain valve for 
here that is along your catwalk. We drained that out. 
That would drain this out. 

CQ38. It would not remain in that pipe to drip into 
the air? AS ibats picht: 

CQ39. If you did not open this drain, as you have just 
testified, the water would remain? 

A. No. It would not because it would drip out. 

CQ40. It would drip into the air and your air would 
pick up the water? BS, 

CQ41. Did you yourself, at any time, measure the 
temperature of the air passing through this coil at any 
point? A. No, I did not. 

CQ42. You spoke, Mr. Harkins, about there being a 
drain valve at the end of this header pipe? 

vm Y 6S, SIP, 

CQ43. You always opened that drain valve and left it 
open after each operation? 

A. I could. It would not hurt anything. 
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CQ44. You did leave it open? 

peeves. 1 did it often, [508] 

CQ45. At the same time this valve at the header here 
where it came down off the tank and ran into the well, 
there was a valve right at the top of the ladder, the main 
valve that was closed first, then, by leaving this drain open 
it would take the water in the main line out so it would 
not freeze? 

A. These pipe here were covered, insulated. 

CQ46. You got all the water out of this header pipe so 
it would not freeze? 

A. Yes, so you wouldn’t have any trouble the next 
time. 

CQ47. That header pipe was located outside the build- 
ing? Eee VES) sit 

CQ48. Not in the cooling room? 


A. Not in the cooling room, no. 


Redirect Examination 


By Mr. Neave: 

RDOQ1. I forgot what you stated you did to the drain 
valves before you turned the water on when you were 
going to defrost. 

A. I closed them the first thing before I opened the 
valves at all. I could open the valve all right. It would 
not hurt nothing. 

RDQ2. You closed the valve before you turned on the 


water? 
A. I could of left it on. It wouldn't hurt nothing 
[509] because that ran away. Didn’t hurt anything by 


running. 
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RDQ3. Waste a little water? 
A. Yes, waste a little water. That is all. [510] 


Mr. Neave: Now this deposition closes the depositions 
on the Carnegie Steel Company use in Pittsburgh. I will 
now offer Exhibits 1, 2-A, 2-B, 3, 4, 5, 6, and 6-B. Ex- 
hibits 7 and 8 I shall offer later. 

The Court: Exhibit 1 is the diagram? 

Mr. Neave: Exhibit 1 is the diagram. 

The Court: 2-A, 2-B, 3, 4, 5, 6-A and 6-B are the 
letters? 

Mr. Neave: Are the letters, and that is all that is 
being offered at the present time. Exhibits 7 and 8 were 
identified by one of the witnesses but concerns another 
use about which another witness later on in Chicago testi- 
fied to, and I shall offer it at that time. 

The Court: Very well. 

Mr. Neave: I will also offer Exhibit 10, which is the 
model. 

The Court: And Exhibit 11, the photograph? 

Mr. Neave: Yes, and Exhibit 11, the photograph. 

The Court: Exhibit 12 is Swope’s letter and his de- 
position isn’t offered? 

Mr. Neave: That is right, so I am not offering that. 

The Court: Admitted. 


(The exhibits referred to were received in evidence and 
marked Plaintiff’s Exhibits 1, 2-A, 2-B, 3, 4, 5, 6-A, 6-B, 
10 and 11, respectively.) [511] 

[Note: Plaintiff’s Exhibits Nos. 1 to 6B and 11 will be 


found in the Book of Exhibits at pages 1117 to 1124 and 
Zor) 
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Mr. Neave: The next series of depositions, your 
Honor, are relating to a sale of a refrigeration equip- 
ment by Hayes Brothers, in Indianapolis, and the sale 
was made to the Polar Ice & Fuel Company in the same 
city, who ran an ice distributing plant and who subleased 
this plant to others to run it. It was one of these plants 
where they have 10-cent and 25-cent pieces of ice which 


they sell with an automatic means of dispensing. 


I suggest that the stipulation be copied into the record, 
which is on pages 5 and 6 of the deposition. 


Now, your Honor, I would like to read the entire depo- 


sition of Mr. Barton, who is the first witness. 


The exhibits pertaining to this use are Exhibits 13 to 
29 in your Honor’s book. [512] 


SPUR ATION 


It is stipulated by and between the parties by their 
counsel : 


1. That the hearings in Indianapolis are held pursuant 
to notices served upon the defendant and now before the 
Notary, Mr. Norman E. Metcalf. 


2. That the provision of Rule 26(a) of the Federal 
Rules of Civil Procedure that depositions taken prior to 
service of answer shall be by leave of the Court, is hereby 
waived. 

3. That the witnesses shall be sworn by Mr. Norman 


E. Metcalf, who is fully qualified under the provision of 
Rule 26, section (2) and (c) of the aforementioned Rules. 


4. That the testimony given here shall be taken stenog- 
raphically and transcribed by Mr. Norman E. Metcalf. 
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5. That the testimony, when transcribed, shall be sub- 
mitted to the witness for examination and shall be read 
to or by him, and any changes in form or substance which 
the witness desires to make shall be entered upon the 
deposition by Mr. Norman E. Metcalf, with a statement 
of the reasons given by the witness for making them. 


6. That the signing of the depositions as read and 
corrected by the witness is hereby waived. 


7. That Mr. Norman E. Metcalf, after duly certifying 
the depositions, shall send them by registered mail to the 
Clerk of the District Court of the United States, Southern 
[513] District of California, Central Division, for filing. 


8. That the cost of the original transcript, exhibits, 
attendance fees and notary’s fees shall be borne in the 
first instance by plaintiff, but shall be eventually charged 
as taxable costs to the losing party. 


Rep BARTON, 


being first duly sworn to testify the truth, the whole truth 
and nothing but the truth, relating to said cause, deposes 
and says: 

Direct Examination 


By Mr. Neave: 

1Q. What is your full name? 

A. Frederick Cornell Barton. 

2Q. What is your residence address? 

A. 1734 North Meridian Street. 

3Q. Indianapolis? 

A. Indianapolis, that is right. 

4Q. Who are you working for at present? 

A. Iam supervising mechanical engineering of Allison. 
Plant 5, Division of General Motors. 
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SOM Where is that? 

A. That is located at Maywood, Indiana. 

6Q. Were you ever employed by Hayes Brothers, In- 
corporated of this city? A. Yes, I was. [514] 

7Q. When were you employed by them? 

A. 1931 through 1936, inclusive. 

8Q. What was your work with Hayes Brothers? 

A. I was sales engineer in charge of refrigeration, 
sales, engineering and installation. 

9Q. While you were employed by Hayes Brothers did 
you do any work for the Polar Ice & Fuel Company of 
Indianapolis? Pe Yes, ¥edtd? 

10Q. I show you a photostat of a letter on the letter- 
head of Hayes Brothers, dated January 18, 1934 to Polar 
Ice & Fuel Company, signature being F. C.: Barton, and 
ask whether you can identify the letter? 

A. Yes, I can. This is a letter which constitutes a 
proposal from Hayes Brothers to the Polar Ice & Fuel 
Company covering a refrigeration installation in their 
ice storage sales room at 10th and Tacoma, Indianapolis, 
Indiana. 

110. Do you recognize the signature to this letter? 

A. Yes, sir, that is my signature. 

120. What was the function of the service station, 
ice storage station, located at 10th and Tacoma? 

A. The function of that station was a storage to keep 
ice at a temperature below melting where it could be sold 
through an automatic ice dispenser to the public. 

13Q. Was the proposal contained in this letter ever 
accepted? [515] A. Yes, Sir, it was. 

14Q. I show you a photostat of an order marked 
11749, and ask you whether you recognize it. Before 
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you answer that question I want to ask the Notary to 
mark for identification as Plaintiff’s Exhibit 13, the 
Hayes Brothers’ letter of January 18, 1934. 

Mr. Neave: Will the reporter please read the last 
question? 

(Question No. 14 read by the Notary.) 

A. Did you say 11749? 

15Q. Yes, Order Number. 

A. Yes, I recognize this as being a purchase order 
from Polar Ice & Fuel Company accepting my proposal 
dated Jan. 18, 1934 for the refrigeration installation in 
their Tacoma and 10th Street plant. That is Tacoma and 
act Voth, 

Mr. Neave: I will ask that the Polar Ice & Fuel Com- 
pany Order Number 11749 be marked as Plaintiff’s Ex- 
hibit No. 14 for identification. 

16Q. Will you state whether or not the equipment 
mentioned in Plaintiff’s Exhibits 13 and 14 was ever in- 
stalled in the Polar Service Station? 

A. Yes, sir, it was installed. 

17Q. I show you what appears to be a photostat of a 
bill, No. R1155, dated 3/31/34, and ask you whether you 
can identify what it is. [516] 

A. Yes, sir. This is a Hayes Brothers’ invoice for 
payment of refrigerating installation in the Tacoma and 
East 10th Street plant of Polar Ice & Fuel. 

18Q. I notice that on this page there is mentioned the 
Order Number 11749. I will ask you whether that is 
the Polar Ice order, Plaintiff’s Exhibit 14? 

A. Yes, sir, that is the same order. 

Mr. Neave: I will ask that the Hayes Brothers’ bill 
be marked Plaintiff’s Exhibit 15 for identification. 
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19Q. I show you what appears to be a photostat of a 
bill of Hayes Brothers, No. R1156, and ask you if you 
can identify it. 

A. Yes, sir. This is an invoice from Hayes Brothers 
to Polar Ice & Fuel Company covering the difference in 
cost between a capacitor type motor and a split phase 
motor that was furnished and installed in place of the 
original motor in the Tacoma and 10th Street plant of 
Glan lee a: Eiel. 


20Q. Why was this change made in the installation? 

A. This change was made at the request of Polar Ice 
& Fuel because the split phase motor caused radio inter- 
ference and the capacitor type motor eliminated that in- 
feterenenice: 


Mr. Neave: I will ask that this bill No. R1156 of 
Hayes Brothers be marked as Plaintiff’s Exhibit No. 16 
for identification. 


21Q. Will you state whether or not this installation 
was made [517] prior to the dates of these bills, Plain- 
tiff’s Exhibits 15 and 16? 

A. Yes, sir, the installation was made prior to those 
dates. 


22Q. Can you describe to me what this installation 
consisted of? 

A. Yes, sir. This installation consisted of a Mc- 
Quay unit cooler suspended in one corner of the ice 
storage room, and connected through suitable refrigerant 
piping to a Frick methyl chloride combined refrigerating 
unit installed outside the storage room in a lean-to struc- 
ture. 


406 Refrigeration Engineering, Inc., etc. 


(Deposition of Fred C. Barton) 


23Q. What did you have to do personally with this 
job? 

A. I made the original contact with Mr. Lamar. 

249. Who was Mr. Lamar? 

A. Chief Engineer of Polar Ice & Fuel, to try to 
obtain this business. At Mr. Lamar’s request, I measured 
the installation, inspected insulation, calculated heat loss, 
and designed the refrigeration installation. I made addi- 
tional contacts with Mr. Lamar which resulted in obtain- 
ing requisition covering this installation. J then pur- 
chased necessary equipment, made necessary sketches, 
supervised the entire installation, testing, balancing, and 
placing same in operation. 

25Q. Who did the actual work of installation under 
your supervision ? 

A. Mr. Herbert Hayes was our erection engineer on 
that [518] job. 

26Q. Were the Hayes Brothers’ bills paid promptly 
for this work? A. They were not. 

27Q. Why not? 

A. The installation was unsatisfactory. 

28Q. I show you photostat of a copy of a letter dated 
May 2, 1934 from Polar Ice & Fuel Company to Hayes 
Brothers, and ask you whether you recognize it? 

A. Yes, sir. This was a letter to Hayes Bromier 
from Polar Ice & Fuel Company confirming Mr. Lamar’s 
conversation that the refrigeration installation in the 
Polar Ice Station at Tacoma Avenue and 10th Street was 
unsatisfactory and that we were requested to remove same 
at once. 

290. Is the letter written to your attention? 

A. Yes, sir. 
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30Q. You remeniber having received it? 

pemeves cir, | do. 

Mr. Neave: I ask that it be marked as Plaintiff’s E-x- 
hibit 17 for identification. 

31Q. What did you do as a result of this complaint? 

A. Shortly after this complaint was received Mr. 
Joseph Hayes, of Hayes Brothers, returned from Miami, 
Florida, and he and I made an inspection of this installa- 
tion. 

32Q. What did you find when you inspected the in- 
stallation? [519] 

A. We found that the installation was not maintain- 
ing satisfactory temperatures on account of excessive 
frost and ice on the cooling unit. 

33Q. What did you do to remedy the difficulty? 

A. As JI recall, Joseph Hayes questioned the Polar Ice 
Station operator and determined that he was defrosting 
the unit with an ordinary garden water hose. Mr. Joseph 
Hayes then suggested that I design perforated pipes over 
cooling coils that would accomplish this result without all 
of the slop and water running over the storage room. 

34Q. Was this done? Ie NSee Sir 

35Q. Who made the actual installation? 

A. Mr. Herbert Hayes. 

36Q. Under your supervision? 

A. Under my supervision, yes, sir. 

37Q. When was the change in the installation made? 

A. It must have been made within a couple of weeks 
after Joe and I made that inspection. 
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38Q. Will you describe exactly what changes were 
made in the installation? 

A. An installation consisting of perforated pipes was 
installed over each of the cooling coils in the McQuay 
unit cooler. These pipes were connected to a common 
header, and supplied with city water through a suitable 
city water line [520] provided with a stop and waste valve 
to turn sprays on when frost conditions required and 
drain piping out to prevent freezing. The drip pan on 
the McQuay unit was connected with suitable drain piping 
through a suitable trap to prevent re-entrance of outside 
warm air in the cold storage room, and same was piped to 
waste. 


39Q. I show you a photograph and ask you whether 
you can identify the subject. 

A. Yes, sir. That is a photograph inside the Tacoma 
and 10th Street Polar Ice Service Station looking toward 
the south end, showing the McQuay unit cooler and its 
piping and defrosting connection. 


Mr. Neave: I ask that it be marked as Plaintiff’s Ex- 
hibit No. 18 for identification. 


40Q. I show you another photograph of the same Mc- 
Quay unit cooler as shown in the previous exhibit, show- 
ing McQuay unit cooler suspension, refrigerant connec- 
tion, supply defrost water line and headers into defrosters, 
McQuay drip pans and drain connection from same. 


Mr. Neave: I ask that this be marked as Plaintiff’s 
Exhibit No. 19 for identification. 


41Q. Would you be good enough to mark on Plaintiff’s 
Exhibit 19 an arrow pointing to the pipe to which I am 
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now pointing, and the end of the arrow marked ‘A,” 
so as to identify that particular pipe? [521] 

oe Yes, Site 

42Q. Now will you tell me what was the purpose of 
this pipe? 

A. That is the city water supply line to the perforated 
header over cooling coils for defrosting purposes. 

Mr. Lyon: I think at this time I would like to have 
the record show present at the taking of these depositions, 
equipped with the exhibits, is Mr. A. G. Loeffel, Chief 
Engineer of Marlo Coil Company of St. Louis, Missouri. 

43Q. As I understand it, the top end of this pipe “A” 
goes to the shower pipes over the coils. Is that correct? 

A. That is correct. 

44Q. Where does the other end of the pipe go? 

Pee Dnewother end or the pipe goes to thercity water 
supply located in a pit outside of the cold storage room. 
Is that satisfactory? 

40) lt is, 1 it 1S correct. 

A. It is correct. I wondered if you wanted any more 
details on that pipe. 

46Q. That is sufficient. Will you please mark with a 
“B” the pipe to which I am now pointing? 

A. Yes, sir. 

47Q. Will you tell me what this pipe is? 

A. Pipe “B” is the drain connection from the Mc- 
Quay unit cooler drip pan to waste, the water sewer. [522] 

480. I show you a third photograph and ask you whe- 
ther you can identify it. 

A. Yes, sir, That is the south’ or rear end of the 
Polar Ice Service Station at 10th and Tacoma. showing 
the lean-to building enclosing the Frick refrigeration unit. 
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49Q. Does it appear to be in the condition in which 
you saw it in 1934 when this unit was installed? 

A. No, sir, it was a new structure then. It looks in 
pretty bad shape here. 

Mr. Neave: I will ask that this be marked as Plain- 
tiff’s Exhibit 20 for identification. 

50Q. I show you a fourth photograph and ask you 
whether you can identify it. A. Yes, sir, iteanm 

510. What is it? 

A. It is the Frick refrigeration unit together with 
its piping installed in the Tacoma and 10th Street service 
station of Polar Ice & Fuel Company. 

Mr. Neave: I will ask that it be marked as Plaintiff’s 
Exhibit 21 for identification. 

52Q. Am I correct in my understanding that this 
Frick unit comprises a compressor and a condenser? 

A. That is correct. 

550) id= asmcton: A. And a motor. [523] 


54Q. Will you please mark with a “C” the compres- 
sor, with a “D” the condenser, and with a “E” the motor? 

A. ‘“C” compressor, “D” condenser? 

SO wees: Pe By noton: 

500) By Vihemmotorm i OES, Sir 

57Q. Now you testified with respect to Plaintiff’s Ex- 
hibit 19 that the pipe marked “A” was the water pipe 
going to the shower pipes over the coils. Would you 
please identify this pipe “A” on Plaintifi’s Exhibit 21, if 
Meceunere « A. Yes, sir. It is this pipe. 

58Q. Will you mark it, please? 

AX Whaat, WAY 

59Q. Mark it “A’’, yes. AY Comesit, 
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60Q. On Plaintiff's Exhibit No. 19 you marked the 
waste pipe “B”. If you find the same waste pipe on 
Plaintiff's Exhibit 21 will you please so mark it? 

pee Yes, Sit, 

61Q. With respect to this waste pipe “B” I notice 
that to the right of the place you have marked “B” on 
the photograph there is a curve in the pipe. What is 
thatr 

A. That is a trap consisting of pipe and fittings in 
which water is trapped to prevent the re-admission of hot 
air [524] from the outdoors into the cold storage room. 

62Q. Where does the waste from pipe “B” go? 

A. The waste water from pipe “B” drains out on com- 
pression room floor slab. 

63Q. Will you please indicate by the letter “F” the 
place where water comes from the city main? 

A. Yes, sir, it is down in that little pit, comes out 
Srthe oor. 

64Q. Just above the letter “F” that you have placed 
on Plaintiff’s Exhibit No. 21, there appears to be some 
sort of a valve. Will you tell me what this valve is? 

A. Yes, sir. That is a conventional drain and waste 
valve. 

65Q. What is the function of a drain and waste 
valve? 

A. The function of a drain and waste valve is to shut 
off the flow of city water to the system and drain all 
water in that system out to prevent freezing. 

66Q. When the water is shut off by the closing of the 
valve what happens? 

A. The valve uncovers a port leading to the discharge 
side of the valve, permitting the water on the discharge 
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side of the valve to drain through this port and out a 
tubing. 

67Q. There seems to be a protuberance from the edge 
of the valve. What is that sticking out? 

A. That is a piece of tubing from which the water 
[525] drained back out of the system flows. 


68Q. Will you please mark this valve with the numer- 
alae C A. SN eS esin, 


690. Will you please describe the course which the 
water takes when valve “1” is opened, making appropriate 
markings on the photograph so that we can follow your 
description? 


A. Water flows from this valve through two circuits, 
one of which is the supply water line, identified as line 
“2”, from where water flows through valve “3”, into 
automatic regulating valve “4”, from there to inlet of 
water cooled condenser ‘‘D”, flowing inside of inner tub- 
ing and condenser “D” to a point “5”, where water leaves 
compressor and flows down through pipeline “6” to the 
sewer. 

70Q. You have stated that there were two water sys- 
tems, and now you have described one. Will you trace 
the second, please? 

A. The second circuit branches from tee at location 
“7”, flows through valve “8”, continuing through line 
““A” to perforated water headers over coils. ; 

71Q. I think that you had better make another identi- 
fication for valve “8” and put the number out here, be- 
cause I cannot read it. Ee ER SP, 
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72Q. Referring again to Plaintiff’s Exhibit 21, what 
is [526] the nature of valves “8” and “3”? 

A. The function of valve “8” is to shut off the flow 
of water to the defrosting header when refrigeration unit 
is in operation. The function of valve number “3” is to 
shut off the flow of water to the refrigerating condensing 
unit when valve “8” is open for defrosting. 

73Q. What kind of valves are these, simply valves that 
open and close the line? 

A. Those are conventional standard gate valves. 

74Q. Will you state whether or not this picture, plain- 
tiff’s Exhibit 21, correctly shows the arrangement of pip- 
ing, valves, and layout, together with the condenser and 
compressor as it was installed under your supervision in 
1934? 

A. To the best of my memory, that is the arrangement 
that was installed at that time. 

75Q. Did you ever operate this system? 

peeves. .cit. 

76Q. When was that? 

A. After the defrosting installation was made I operat- 
ed this system to test and be certain same functioned satis- 
factorily and to illustrate to the plant operator and Mr. 
Lamar how same functioned. 

77Q. Did it function satisfactorly to defrost the unit? 

Jay SUES 

78Q. Will you state whether or not the accumulated 
frost [527] on the unit was removed by the water spray? 

A. The frost and ice was successfully removed from 
the coils with this spray. 
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79Q. How long did it take to defrost the unit? 

A. Approximately ten minutes. 

80Q. What temperature were maintained by this unit 
in the ice storage room? 

A. Approximately 30 degrees. The compressor was set 
to a cycle between 28 and 30 degrees. 

810. How do you know that this temperature was 
maintained? 

A. To satisfy the purchaser, I conducted a test, using 
six Bureau of Standards calibrated mercurial thermometers 
suspended in ice storage room, reading temperatures over 
a period of time 

82Q. What did these tests show? 

A. These tests proved that the temperatures maintain- 
ed by this installation were 30 degrees or less. 

83Q. Do you know whether the Polar Ice & Fuel 
Company paid for the installation? 

BO ies, iie, wey Chal. 


84Q. After making this installation did you ever see 


85Q. What was the occasion for your seeing it 
again? [528] 

A. It was my habit to visit all of my installations 
periodically to determine if they were operating  satis- 
factorily, and particularly in this case, where we had had 
trouble, I wanted the good will of Polar Ice & Fuel 
Company for future business. 


S6Q 


©. In what year did you last see this installation? 


Ewe 11936. 
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Cross Examination 


By Mr. Lewis Lyon: 


Wes 


ferecentliy.h A. A 
87Q. You have not, Mr. Barton, seen this installation; 
880. Why not? A. JI had no reason to see it. 


89Q. Is the installation still in existence? 

A. J don’t know. 

900. You have not tried to find out? 

A. No, sir. 

910. When is the last time that you did try to find 
out, if at any time? 

A. When I was still associated with Hayes Brothers. 
That yould be in ’36. 


92Q. You do not know whether the installation is 
operating now or not? A. No, sir) Iden taiezs) 


93Q. You have made no effort to determine that fact? 
A. No, sir. 


940. The installation, according to your testimony, 
was made here in this city, was it? 

A. Yes, sir. 

95Q. What are you now doing, Mr. Barton? 

A. J am general foreman and supervisory mechanical 
engineer, Allison Division, General Motors. 

96Q. Where? 

A. At their Plant 5, Maywood, Indiana. 

97Q. You are acquainted with Mr. Loeffel here in the 
room, are you, Mr. Barton? 

A. Ihave met Mr. Loeffel. 

980. When did you first become acquainted with him? 

A. 1met Mr. Loeffel years ago when I was in the re- 
frigeration business. I have recently met him again here 
in Indianapolis. 
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990. When? 

A. Some time after the middle of last year. 

100Q. Did you supply to Mr. Loeffel the photographs 
which you have here identified? A. Nowe 

1010 Did he supply copies of those photographs to 
you? A. No, sir. 

1020. Where did you get them? [530] 

Peel cont Nave then, 

103Q Where did you first see the photagraphs that 
have been presented to you here? 

A. When they were shown to me by Mr. Goldsmith, 
local patent attorney. 

104Q. When? 

A. That was shortly after the middle of last year. 

105Q. Shortly after you saw Mr. Loeffel? 

A. Yes, sir. 

106Q. Was Mr. Goldsmith working for the Marlo 
Coil Company? A. I don’t know. 

1070. Was Mr. Goldsmith introduced to you by Mr. 
Neoetiels 

A. No, sir. Mr. Goldsmith and I were directors on 
the old Indianapolis Engineering Society. 

108Q. And you first saw these photographs when they 
were presented to you by Mr. Goldsmith, is that correct? 

Ho Yes, Si, thateisscoinecm 

1090. Do you remember the time? 

A. Not accurately. It was shortly after the middle of 
last year. 
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1100. What was the occasion of the presentation of 
these photographs to you?) What was said by Mr. Gold- 
smith? 

A. Mr.Goldsmith explained that he had been retained 


as patent attorney in a case involving litigation pertain- 
ing [531] to a refrigeration defrosting system. 

111Q. You did not ask Mr. Goldsmish who he was re- 
tained by? eNO, sie 

112Q. Did he say there was pending litigation? 

ome cs, Sit, 

113Q. When was that? 

A, That was at this same meeting shortly after the 
middle of last year. 

114Q. What do you mean by the “middle of last year’’? 

A. Well, my memory is not too accurate. It must have 
been in June or July of last year. I don’t have a diary. 

115Q. You don’t remember which it was, whether it 
was June or July? a INO, sir, clone 

116Q_ Did you ever check these photographs against the 
actual installation? And I mean by “these photographs’’ 
these exhibits which you have here identified, ‘» 10, Sir. 

117Q. Did you make any effort to check the photo- 
graphs against the installation? A. No, sir. 

1180. Do these photographs show any change of any 
kind or character in the installation which you say that 
you inspected in 1934? [532| 

A. Iknow of no major changes. This installation was 
so indelibly imprinted on my mind due to the trouble— 

119Q. (Interposing) Just answer the question. I am 
asking about changes. 

A. I know of no major changes since the original in- 
stallation. 
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1200. Do you know of any changes of any character? 

A. Inote one in which the capacitor type motor, which 
was installed after the original installation, has been re- 
moved, because there is now a split phase motor on the 
unit. 

121Q You do not know when that change was made? 

bo ING Ste 

122Q. Do you note any other change that was made = 
in this installation ? 

A. Tsee no other changes from the original installation. 
That statement was that this entire installation was in- 
delibly imprinted on my mind due to this being such a a 


headache and a source of so much trouble. O 
123Q. To your mind do these photographs show what e 
you call this cold storage room in operation? ~ we 
124Q. Here are all of them. c 
A. Isee no evidence the refrigeration unit is actually  / 
in operation. I do see ice in storage. [533] : 


125Q. I refer you to Plaintiff's Exhibit No. 18 for 
identification, and I will ask you to look at the McQuay 
ceiling type coil unit and determine whether or not that é 
coil unit is frosted up. 


— 


A. From the appearance of the photograph, the coil ; 
is frosted. 
126Q. Now I will ask you to look at this photograph, 
Exhibit 18, referring to this bottle on the floor, which I 

will mark ““X”. Tell me if that is not a bottle of water. 
A. That bottle appears to contain a liquid. It would be 
impossible to state what the liquid is. 
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127Q. Is it not also true, Mr. Barton, that this struc- 
ture which is here in the corner, and which I will mark 
“Y” is a water cooler? 

ie Yes, sir, “Y” 1s av watemcooler. 


128Q. The function of that is to cool water and not to 


make ice, is that right? Pe 308s. SIP, 
129Q. And that is located in this so-called cold storage 
room, is it not? A. Yes, sir. 


130Q. Now, Mr. Barton, referring to this photograph, 
Exhibit 21,—you are an engineer, are you not? 

A. Yes, sir. 

131Q. Will you make me a drawing of this valve 
which you [534] have marked in this photograph as valve 
“1”? I will supply you with a piece of yellow paper for 
that purpose. 

A. I take it you want a section of this valve. 

132Q. That is right. 

A. (After making sketch) I think that is a crude 
sketch of that type of valve. 

133Q. That is the best sketch you can make of that 
valve is it? A. Erom imeimnory, yesmcim 

134Q. It shows the complete structure, does it? 

A. Not the complete structure. There is no detail or 
packing gland or the method the drain port is uncovered, 
which is indicated as dotted when the disc shuts off against 
the in-coming water. 

The Court: What is he talking about? I haven’t got a 
copy of that here. 

Mr. Lyon: It is my exhibit. We will produce such a 
sketch. 
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(The document referred to was handed to the court.) 

Miiet@ourt All right. 

Mr. O’Hearn: Would you like to have that answer 
read again? | 

tears |) eS) heaceit, 

A. Not the complete structure. There is no detail of 
packing gland or the method the drain port is uncovered, 
which [535] is indicated as dotted when the disc shuts off 
against the in-coming water. 

135Q_ Is that as complete as you can make the sketch, 
Mr. Barton? 

A. No, sir. An engineering drawing takes time and 
equipment. 

136Q. Is there any part or function you have left out 
of this spetch? 

A. I know of no major part left out of it. It certainly 
is not complete in details regarding threads and design of 
packing gland, and so forth. 

137Q. Where is the valve seat? 

A. The valve seats on a ring in the lower portion of 
the valve. 

138Q. You have just, at my request, or in answer to 
the last question, marked that ring as “Valve Seat,” have 
you? A.  Yesy sir: 

139Q. What structure is it that seats upon this valve 
seat? Will you mark that? 

A. That is marked as “Valve Disc.” 

140Q. And that valve disc shows the approximate size 
of that valve disc with relation to the seat, does it? 

ee cs, sit. 
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141Q. And the approximate location of the valve disc 
with respect to the valve seat, is that correct? [536] 

A. When same is closed, yer, sir. 

1420. When the valve is closed? ie SEGRE Sie 

143Q. ‘That valve disc is shown in correct position with 
what you have marked on the sketch as “port”, is that cor- 
iecin 

Pe No; sir, “Port” is above thewdise when disc is 
closed. 

144Q. Let us get the port in in the right position then. 
That port then is just a hole in the wall of the valve, is that 
COinect: A. In the design of some valves it is. 

145Q. Iam asking about this one. 

A. I haven’t seen the interior of this particular valve. 

146Q. You never saw the interior of this particular 
valve? Hee INO: Sit: 

147Q. Is that correct? A. That is right. 

148Q. Whose make was this valve? 

A. JI don’t know. It was purchased locally from a 
plumbing supply concern. 

1490. Are there any records available of any charac- 
ter or in any place of the purchase of this valve? 

A. Not this specific one valve, since it was practice to 
order those in quantities. [537] 

150Q. Is there any purchase order or records of any 
kind showing the purchase of any of the pipes, valves, or 
structures which you state were used in changing over this 
unsatisfactory Polar Ice installation into the structure that 
you now assert it to have been? 

A. Some types of parts are common stock parts, in the 
Hayes Brothers’ stock room, they would not be purchased 
individually for this installation. 
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1510. Was there ever any bills made or rendered to 
the Polar Ice Company for these parts which you state 
were taken from stock and installed in this particular job? 

A. Not to my knowledge. 

152Q. Was there any charge ever made to the Polar 
Ice Company for making this conversion of this unit from 
one type of structure to another? A. I think not. 

153Q. You merely did that on your own volition, is 
PiancOnkecks 

A. We did that at Lamar’s threat to remove the equip- 
ment, so we could collect for same. 

1540. There are no bills or documents of any kind 
existant to show the changes which were made in the 
original installation after this letter of May 2, 1934, 
Plaintiff's Exhibit No. 17 for identification? 

A. Not to my knowledge. [538] 

155Q. You never received any communication from 
Polar Ice & Fuel Company with reference to this particular 
installation in writing after this letter of May 2, 1934, is 
that correct? 

A. Is your question “letter”, or any communication? 

156Q. Any communication in writing. 

A. We received payment for the installation. 

157Q. Do the records of Hayes Brothers show when 
that payment was made, do you know? 

A. Iam reasonably certain they do, yes, sir. 

1580. Do you have any recollection on when payment 
was made? 

A. As I recall, pyment was made within 30 days after 
the installation was corrected. 
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159Q. Can you recall the month and year when that 
payment was made? 

A. After my memory refreshed by looking at photo- 
static copy of Hayes Brothers invoices, I would say it was 
in June or July, 1934. 

160Q. You personally have no knowledge of that fact 
then, of the date of payment, except by having someone 
show you what they stated to be a payment for that job? 

A. Ihave knowledge of the general transaction and in- 
stallation in 1934; the specific days and dates would be 
rather difficult to recall now. [539] 

1610. Referring to this letter, Plaintiff’s Exhibit No. 
17 for identification, do you recall whether the letter you 
say you received was signed or not? 

A. I don’t remember whether that was signed or not. 

162Q. Do you know whether that letter was on the 
letterhead of any concern or on any letterhead? 

A. Not for certain, no. 

163Q. Do you have any knowledge, Mr. Barton, as to 
whether what appears to be a copy here, Plaintiff’s Exhibit 
17, is itself a photostat of the letter you actually received? 

A. It appears to be, because Mr. Lamar definitely 
stated that he would confirm the conversation relative to 
the removal of the equipment. 

164Q. You do not recall whether that letter that you 
actually received was either signed or on the letterhead of 
the Polar Ice & Fuel Company? 

A. I don't remember that very clearly now. 

1650. Had you ever Feceivedtiy meatier cor- 
respondence from the Polar Ice & Fuel Company? 

A. Pertaining to other business? 
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IG6Oe Yes. AO Ves esir- 

167Q. Was it not always the practice of that company 
to write on their own letterhead paper ? 

A. Yes, sir, unless Mr. Lamar in some of his outly- 
ing [540] plants dictated his correspondence from them. 

168Q. Do you ever recall receiving any letter from Mr. 
Lamar which was not signed? A Noy site 

169Q. Do you have any knowledge, Mr. Barton, of 
when the photographs, Plaintiff’s Exhibits 18, 19, 20 and 
21 were taken? 

A. Only on another person’s statement. 

170Q. You have no knowledge yourself? 

EX INO; Sir. 

171Q. You were not present when they were taken? 

A. No, sir. 

172Q. Have you any records, Mr. Barton—you state 
you made certain temperature tests of this cold storage 
room—have you any record of those tests? 

A. I do not have now. All my calculations and en- 
gineering and test data was retained by Hayes Brothers. 
when I left them. 

173Q. You have not seen that engineering data since 
then? A. Not since ’36. 

174Q. Did you ever experience, Mr. Barton, any ten- 
dency of any of the water pipes “A” or “B” in this struc- 
Miieeut@ireeze ing 

A. Not within the cold storage room during summer 
operation. [541] 

175Q. Did you ever inspect what you say were the 
spray header pipes which you installed over the coils in the 
McQuay ceiling type unit? Ay Yescin: 
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176Q. Did you ever notice these spray pipes freezing 
up? 

A. No, sir, because they were perforated with holes in 
the bottom of them. 

177Q. There was no tendency that you observed of 
these pipes to freeze? 

A. No, sir. The instructions in the operation of the 
unit was after the defrost cycle that the fan be operated 
for a period of time to dry out the coil and the headers be- 
fore refrigeration was turned back on. 

178Q. For how long was the instructions to blow out 
the spray pipes before the refrigerant was returned to the 
coils? 

A. As I recall, the spray cycle operated approximately 
five minutes washing the frost from the coils. Then the 
spray water was turned off and the fan cooler operated 
about five minutes without refrigeration to dry the unit 
out. 

179Q. Do you remember the appearance of the inside 
of this storage room when this installation was made, Mr. 
Barton? 

A. As I recall, it was a lumber finished interior with 
a glandular insulation between that and the exterior walls. 

180Q Do you remember the interior appearance of the 
lumber when this installation was made? [542] 

A. You mean as to its shape, or quality, or deteriora- 
tion or what? 

HSt@ = That is correey 

A. When the installation was made the interior lumber 
was in good condition. I inspected that to be certain the 
unit had capacity to handle the job. 
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182Q. I refer you to Plaintiff’s Exhibit 18 for identi- 
fication. I refer you to the obvious deterioration of the in- 
terior wood as I have noted on that photograph at the 
places which I am making ““W” in that photograph, and 
ask you if it is not a fact that that is water rot of that 
wood? 

A. My opinion would not be of any value as to what 
type of failure that is, but obviously the lumber in that 
room has deteriorated considerably over the original in- 
stallation. 

183Q. You could not state or have no idea from your 
experience as to whether that is water rot or some other 
rotting or deterioration of the wood, is that correct? 

A. From the appearances of this photograph, no. It 
could be caused by undue stresses, it could even be caused 
by the settling of that particular section of the wall. You 
see that fracture extends vertically. 

1840. I will also refer you to a section in the ceiling, 
which I will mark ‘Z” and ask you if that does not show 
a similar deterioration at that point? 

A. Yes, sir, it does. [543] 

185Q. I will also refer you to Plaintiff’s Exhibit No. 
18 and ask you to observe the condition of the opposite 
wall, and ask you if there is no evidence that of similar de- 
terioration of the interior lumber structure, which I will 
mark “AA”, on one side of the door, and ask you if there 
is not similar evidence of deterioration on the opposite 
side of the door? Poy Neoec incre ic: 

186Q. Was there a vestibule to this cold storage room, 
Mr. Barton? Ae Ne 
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187Q. Where was the ice delivered? 

A. At that time the ice was delivered on a platform 
outside of the entrance door, and loaded through that door 
into the room. 

188Q. There is no photograph here showing that struc- 
ture, is there? A. No, sir. 

189Q. Did you ever observe the operation of this ice 
house under conditions of loading with ice? 

A. No, sige 

190Q. You have no idea then what the temperature 
rise was that took place during the period of time that the 
box was being loaded with ice? A. Nop sit. 

1910. You stated, Mr. Barton, that you made 
sketches of [544] this installation. Have you those sketch- 
es? A. Nosh 

192Q. Do you know where they are? 

A. I wouldn’t have the slightest idea. They could be 
in the engineering files of Hayes. 

193Q. When did you last see them? 

A. Shortly after the work was completed. 

1940. You stated that there was difficulty encountered 
in the operation of this original unit because they used an 
ordinary garden hose in an effort to wash the frost from 
the coils and it left the slop in the ice room. Is that correct? 

mw Yes, sit. 

Mr. Lyon: That is all. | 

Mr. Neave: Do you intend to offer in evidence the 
drawing the witness made, Mr. Lyon? 

Mr. Lyon: Your Honor, I will ask that it be received 
in evidence as a part of the evidence, and as an illustration 
of the witness’ testimony, as Defendant’s Exhibit next in 
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order. It is marked Defendant’s Exhibit A in this depo- 
sition. 

ThevCourt: Is it there: 

Mr. Lyon: It is with the deposition. 

The Court: It is with the deposition? 

Mr. O’Hearn: Yes, it should be, your Honore 
here it is. 

The Court: The whole deposition will go in evidence 
and [545] this will go in as a part of the deposition. It 
will not be marked as a separate exhibit. 

Mr. Lewis Lyon: I didn’t get your Honor’s statement. 

The Court: The whole deposition will go in evidence. 
This will go in as a part of the deposition, without making 
or giving it any separate identifiable number. 

Mr. Neave: Of course, all of our deposition exhibits 
are numbered Plaintiffs Exhibits No. So-and-so. 

The Court> Yes. 

Mr. Neave: I would like to have copied into the record 
the entire redirect examination of this witness, and I shall 
read it. 

Redirect Examination 
By Mr. Neave: 

1950. Mr. Barton, referring to Defendant’s Exhibit 
“A”, would you be good enough to describe the operation 
of this valve when the valve is closed, referring to the 
legends you have marked on the drawing? 

A. The function of the valve when the valve is closed 
is the valve disc is seated against the valve seat. 

196Q. As shown in the drawing? 

A. As shown in the drawing, stopping flow of water 
from the inlet side of valve. 
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1970. Is that the righthand side on the drawing? 

A. Yes, sir. And opening drain port located above 
[546] valve disc. 

198Q. Is that round, where it is shown on the draw- 
ing? 

A. The circle shown on the drawing. 

199Q. How does the draining water get to that port 
opening ? 

A. It drains by gravity from the discharge side of the 
valve down through the valve body across the top of the 
valve disc and out of the port. 

200Q. Is the discharge side of the valve the lefthand 
side of the valve in the drawing? 

A. Yes, sir. 


201Q. You referred to a Mr. Lamar who was the en- 
gineer of the Polar Ice Company. Do you know whether 
or not he is still alive? 

A. Ihave the report he is dead. 

202Q. You mentioned the fact that you recalled this 
instailation vividly because it was a headache and source of 
trouble. What was the headache and source of trouble you 
were referring to? 

A. Unable to maintain temperatures through excessive 
frost on the unit, and repeated ’phone calls by Mr. Lamar 
to straighten the job out or take it out. . 

203Q. Was the job straightened out? 

A. Yes, sir. 

204Q. Were there any headaches or troubles there- 
after? Ac) No} site (547 | 
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205Q. How was it straightened out? 

A. It was straightened out by installing this water de- 
frosting system to take the frost and ice off the coil. 

206Q. Did you have any complaints with respect to 
the operation of this unit during the period of inspection 
which you made after the installation was complete and 
paid for? A. Nove 

207Q. In the normal operation of this unit when it was 
operated as instructed by you, what would be the condi- 
tion of the coil just previous to the defrosting operation? 

A. The coil fins would be heavily coated with frost to 
an extent that they reduced the air flow through the unit 
cooler materially. 

208Q. Have you any knowledge as to the temperatures 
now maintained by this unit in the refrigerating room of 
the service station at 10th and Tacoma? 

A. No, sir. I don’t even know if it is 1n operation. 

209Q. What was your knowledge as to the refrigera- 
ting conditions maintained after you made the installation 
and during your period of inspection? 

A. My recollection is that the condition maintained had 
to be below freezing because the reason this equipment was 
purchased was to prevent the blocks of ice that were vend- 
ed through an automatic vending machine from melting 
and sticking together, and had they melted and stuck to- 
gether the unit would [548] have been unsatisfactory 
again, and we would have received a complaint. 

210Q. Did you receive any such complaint? 

A. No, sir. 
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211Q. What are stop and drain valves, such as you 
drew on Defendant’s Exhibit “A”, ordinarily used for in 
plumbing practice? 

A. They are conventionally used as the city water 
service valve in residences, generally installed in basements. 
Their function is when the water is shut off to the house 
they drain the pipe in to prevent freezing. 

212Q. In view of the condition of the building as 
shown in Plaintiff’s Exhibits 18 and 19, have you a 
sufficient basis to express any opinion as to whether thie 
unit which you installed would be able to maintain freez- 
ing temperatures within the refrigerating room? 

A. That opinion would not be conclusive because no 
knowledge of the moisture condition and the insulation 
immediately behind the interior woodwork is shown. 

Mr. Neave ous dlnaieisralle 

The Court: Any further cross examination? 

Mr. Lyoniaitave neimore cross. 

The Court: That is all of his deposition. 

Mr. Neave: That is all of his deposition. 


The Court: I will give you a short recess. [549 | 


(A short recess was taken.) 


Mr. Neave: The next deposition is that of Mr. Hayes, 
Herbert E. Hayes, and | offer the direct testimony of Mr. 
Hayes. Mr ilerbert Ey ilayes is the one who made the 
actual installation that Mr. Barton described. 

The Court: He so testified. 


Mr. Neave: Yes, and he described the installation, re- 
ferred to the photographs, described the piping and the 
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valves, and so forth. I will read only a short portion of the 
deposition on page 68, at the top of the page. 

“1020. After completing the installation did you make 
any tests of the temperatures inside the refrigerating 
space? 

“A. After I put the defroster on? 

ehoSOar cs. 

eee ledic. 

“104Q. What did you find? 

“A. J found out I was able to hold a temperature in 
the neighborhood of 28 degrees in there. 

“105Q. Do you recall who was operating the plant at 
the time that you put in this water defrosting installation? 

“A. I can only guess at it. I think his name was 
Martin. 

“106Q. Did you give any instructions to anybody [550] 
as to the manner of operating the unit when you had 
completed the installation? 

Amel aide 

“107Q. Who did you give those instructions to? 

“A. This Mr. Martin. 

“108Q. After making this installation and giving these 
instructions did you ever return to the installation in order 
TOMmsmeet it? 

oe dies . 

“1090. What did you find? 

“A. Well, I don’t know that I found anything, other 
than rechecking the job. 

“1100. Were there any complaints as to its operation? 

A. No, not at miapaumne: 

Now, I don’t think it will be necessary for me to read 
anything further from that deposition. 
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Mites Cour: lo youroiter it all in evidence? 

Mr. Neave: Yes, sir, all of the direct. 

The Court: Do you have cross examination, Mr. Lyon? 

Mr. Lewis Lyon: I will offer the cross examination, 
your Honor. There are some points of the cross examina- 
tion that I desire to direct the court’s attention to at the 
present time, beginning upon page 81, question 173. I will 
have to go back before that. 

Whe Game Let me see it. 351] 

Mr. Lewis Lyon: On page 81. 

“172Q. Do you know that the temperature of the room 
is now? 

A No: 


“173Q. Or when you were there this morning? 
a oN Onnsite: 


“174Q. Do you know whether it was above or below 
freezing? 

“A. I would say it was above freezing. 

“175Q. Did you inspect the ice that was in there? 

mA No, sir, 

“176Q. Do you know whether it was dry or not? 

oA. No, sir. 

777 Omee sa matter Or fact, you dommnenmiums tot 
necessary for it to be below freezing for the ice to be dry 
enough to pass through the dispensing machine? 

“A. No, sir, I don’t know that. 

W7eOme vou did not kiowsiham 

oe ost 

“179Q. You believe it has to be below freezing 

“A. To hold it? , 
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‘1800. In order for the ice to pass satisfactorily 
through the ice dispensing machine. 

“A. That I wouldn’t know. 

“1810. You don’t know? [552] 

ee NO, sir. 

Then on page 88— 

The Court: On page 82 about the wood rot—oh, he 
said he doesn’t know anything about it? 

Mr. Lewis Lyon: He said he didn’t know anything 
about the wood rot, I believe, this witness. On page 88: 
With respect to the pipe, as viewed in the photograph, be- 
ginning with question 213: 

“213Q. Is it not true, or do you have any knowledge 
of the direction in which the pipes which you say you have 
marked “A-1”", “A=2”, and ~A-3", in Plaintiti’s oshaieis 
19, extend into coil unit? 

“A. It extends into the housing of the unit. 

“2140. Are they horizontal or inclined? 

“A. I don’t know. 

“2150. You Wamesno idea 

“A. No, sit: 

“216Q. You have no idea what they were when the in- 
stallation was made? 

AS Nos 

“217Q. You do not know whether they were placed in 
a definite horizontal position or were inclined, is that 
Correct © 

“A. They should have been inclined. 

“2180. How could they be inclined? 

oe edon't kino: 

“2190. You never looked at them? 

AG Nomsir.” 
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That, as far as I recall at the present time, covers the 
points which I desire to point out in the cross examina- 
tion of this witness, but I will ask that it all be copied, 
your Honor. 

The Court: Very well. 

Mr. Neave: I will offer the entire redirect examination. 
I don’t think there is anything I need call your Honor’s 
attention to just at the moment with respect to it. 

Mr. Lewis Lyon: I don’t believe the recross examina- 
tion needs to be put in, your Honor. There is no reason 
for copying it in the record. 

The Court: There are only two questions. You might 
just as well put them in and you will have them there to 
argue about, if you want to. 

Mr. Lewis Lyon: All right. 


eh bhai iy ES 


being first duly sworn to testify the truth, the whole truth, 
and nothing but the truth, relating to said cause, deposes 
and says: 

Direct Examination 
By Mr. Neave: 


1Q. What is your full name, Mr. Hayes? [554] 

A. Herbert E. Hayes. 

2Q. Your residence address? 

Peeols Bast 55th Street: 

3Q. Indianapolis? A. Indianapolis. 

4Q. Where are you employed at the present? 

A. Johnson Service Company. 

5Q. Where is that? 

A. 333 North Pennsylvania Street, Architects Build- 
ing. 
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6Q. Indianapolis? A. That is right. 
7Q. Were you ever employed by Hayes Brothers of 
this city? el was: 


8Q. Do you recall when you were employed there? 

A. Yes, from 1912 to 1940. 

9Q. While you were there did you ever do any work 
on a job for Polar Ice & Fuel Company? 

1 did. 

10Q. Where was that work that you did, you recall? 

A. Tenth and Tacoma Streets, Indianapolis. 

11Q. What work did you do there? 

A. J installed a Frick ice machine and compressor, also 
a blower unit. 

12Q. What was the place in which you made this in- 
stallation? [555] 

A. Well, it was an ice storage plant. 

13Q. How was the ice sold from this plant? 

A. Well, they had a trucking system there, and they 
had automatic machine system. 

140. By “automatic machine system” what do you 
mean? 

A. That is a coin system, put coins in a machine and 
certain sizes of ice come out, a 25 or 50-pound piece. 

15Q. Would you please describe to me the installation 
which you made in this building? 

A. Well, I installed this ice machine; I installed a 
Niagara blower, and put them in operation before I left. 

16Q. Can you tell me the year in which you installed 
the Niagara blower? 

A. I think it was in 1934. 
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17Q. Was the installation a successful one? 

Mr. Lyon: I object as calling for a conclusion of the 
witness. A. No, it was not. 

18Q. Why not? . 

A. Well, it couldn’t hold temperatures, and the blower 
kept freezing up all the time. 

190. What did you do about the fact that you could 
not hold the temperatures? 

A. Well, there was only one thing to do, and that was 
to try to get the ice off of the blower. [556] 

2Z0Q. Before you tried to get the tce off of the blower 
did you make any change of any of the equipment in the 
installation? 

A. To the best of my knowledge, sometime—I wasn’t 
on the job, I was putting other jobs in in town—l believe 
the changed the motor from one size to another, and tried 
that. 

21Q. Was there any other change made in the refri- 
gerating unit itself? 

A. Not until we changed the type blower. We put 
another type plower in. 

22Q. What kind of blower did you put in? 

A. I believe it was McCray. 

23Q. Would you please give me a description in some 
detail of the piping which you installed when you made the 
original installation of the Frick compressor unit and the 
Niagara blower? ve) Ubateisstitemnmsteurp © 

24Q. The first trip. 

A. J installed the compressor and condenser, hung the 
blower from the ceiling, and then I put a stop and waste on 
a water cap line they had in a little pit there. 
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25Q. Where was the pit? 

Ne The pit was just a little off center in this small 
room in the rear of the building, about 12x18 inches deep 
'o0/] and about 12 inches wide, and removed the cap and 
put this valve on. 

26Q. That was the cap on— 

A. (Interposing) The cap on the three-quarter water 
line that came in there for this ice machine,—although 
there was no water on this line at that time. I put a stop 
and waste on that line and came up possible six or eight 
inches and put an elbow on, and run over, and supplied an 
automatic water valve on the ice machine. 

27Q. What connections were there between the ice 
machine itself and the blower unit? 

A. In regards to water? 

29Q. In regard to anything. 

A. Thad my suction line and my liquid line to my blow- 
er, which is an expansion valve on the back of the blower. 

30Q. What do you mean by the “liquid line’? 

A. The methly chloride. 

310. Whatis ie retiee: ant: 

A Yes, clic 

32Q. Was there any water connection with the blower 
Miiiat this tues A. No, there was not. 

33Q. How was the defrosting done at this time? 

A. Well, they had two methods,—either turn the 
machine off and let it down for a length of time, which 
would [558] defrost itself,—and we found that was not 
practical, because it was too long; and the next method 
was just to take the hose and spray it off. 
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34Q. Do you recall as to whether or not there was any 
complaint made as to the operation of this unit after you 
had made the original installation? 

A. Yes, there was. 

35Q. What was done as a result of this camplaint? 

A. After they had changed the motor? 

36Q. Whenever it was. 

A. They had changed the motor at one time, and that 
didn’t work, and I think the next thing they did, they 
bought a McCray blower, and I went out and took down 
the Niagara and hang this McCray. 

37Q. When you say “they” bought the McQuay blow- 
er, who do you mean by “‘they’’? 

A. Hayes Brothers. 

38Q. To the best of your recollection how long after 
the original installation was it that you went out and put 
in the McQuay blower? 

A. I will have to take a guess on that. 

39Q. What would be your best guess? 

A. I would say 60 to 90 days; it might have been 
longer. 

40Q. Can you tell me what year that was in? [559] 

A. That was in 1934. 

410. Tell me just what you did when you took out the 
Niagara unit and substituted the McQuay unit. What 
connections did you make? 

A. Other than was originally in? Is that the idea? 

420.) Wat is richt, 

A. At first when I put the McCray blower in we 
tried it out and we found out later on it was frosting up. 
Then I went back and put this spray system in there. 
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43Q. Put the spray system in? A, Yes 

44Q. What year was it when you put the spray system 
ave 1934, 

45Q. When you put the spray system in what type con- 
nections did you make? 

A. Well, I removed that elbow that I had in the pit 
there going to my ice machine and replaced that with a tee. 
That gave me an opening out of the top. I raised up 
possibly three or four inches and put the elbow up there. 
I ran from that point there over to the wall and into the 
cooler, and from there up to a small header I had on the 
McCray unit with a three pipe sprayer. 

46Q. What valves, if any, did you place in this line? 

A. I placed a one-half inch valve in the half inch line 
going to the spray head, and a half inch valve in front 
[560] of my automatic water valve in front of the ice 
machine. 

47Q. Where were these valves with reference to the 
refrigeration room? Were they inside the refrigeration 
room or outside? 

A. They were outside, in the room that, _was designed 
for the equipment. There was also a- — line | piniaeia 
there, as far as piping is concerned. I put in an inch and 
a half waste line from the pan to bring the water out into 
this little shed, with possibly a 10-inch seal in the line. 

A8Q. What was the purpose of the seal? 

A. To keep the warm air from the outside getting in 
iene. 

49Q. Getting into where? 

A. Into the cold storage room. 
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500. I show you Plaintiff’s Exhibit 18 and ask you 
recognize what this is a picture of. 

A. Yes. That is a picture of the blower I put in that 
particular room. 

51Q. What room is this? 

A. The ice storage plant at 10th and Tacoma of the 
Polar Ice & Fuel. 

52Q. Which unit is this? 

A. That is the McCray unit. 

53Q. I show you Plaintiff’s Exhibit 19 and ask if you 
can tell me what that is a picture of. [561] 

A. That is a picture of the same blower. 

540. At the Tacoma and 10th Street plant? 

A. That is right. 

590. Wihat is the pipe manked “A’’r 

A. That is the water supply to the sprayer. 

56Q. Would you be good enough to mark on Plaintiff’s 
Exhibit 19 the pipes that go into the three headers, the 
three spray pipes that you stated were over the coils? 
Would you mark these “A-1”, “A-2”, and “A-3”? 

A. You mean the three spray headers? 

57Q. The three spray headers, yes. 

A. (Witness does as requested. ) 

58Q. What is the pipe marked “B’? 

A. “B” is the waste line from the pan. 

590. Where does the waste line go? 

A. That goes just outside of the wall with a seal from 
the pan to the floor. 

60Q. I show you Plaintiff’s Exhibit 20 and ask you 
if you can identify this picture. A. I do. 

61Q. What is it a picture of? 
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A. That is the shed built in the back of the storage 
room. 

62Q. Of the plant at 10th and Tacoma? 

ee hat is right, | 562] 

63Q. What was the purpose of this shed? 

A. For the new equipment to be installed, which houses 
the ice machine and also the electrical switches. 

64Q. I show you Plaintiffs Exhibit 21 and ask you 
whether you recognize it. ie ldo: 

65Q. What is it a picture of? 

A. That is a picture of the ice machine, the condenser, 
the waste line, and the water supply lines. 

66Q. Referring to Plaintiff’s Exhibit 21, what is pipe 
Tae Kecie 

A. Pipe “A” is the water supply to the spray header. 

670) Andipipem =: 

A. “B” is the waste line from the pan to the bottom 
of the blower. 

68Q. Is the trap shown in that pipe “B’’? 

Pee ietcmice 

69Q. Where is it in the picture? 

A. Right there. 

70Q. Where is that, on the right-hand side of the pic- 
ture? A. That is right. 

71Q. What is the part marked “C’’? 

A. “C” is above a fitting. 

72Q. The whole thing, the whole structure. 

A. The whole thing is the compressor. [563] 

730. What isa 

i) is the condensem 

(A@pe eh nd Ea A Eis thesmonan 


vs. York Corporation, a Corporation 443 


(Deposition of Herbert E. Hayes) 

75Q. Referring to this photograph, Plaintiff's Exhibit 
21, and the lettering and numbering, will you please de- 
scribe just what it was that you installed when you made 
the first installation of the Frick unit and the Niagara 
blower ? Eee i hatis the first tripe 

76Q. The first trip. 

A. All right, sir. I put in—I guess that is “F’’, I put 
in that stop and waste valve the first thing. 

77Q. The stop and waste valve is ‘“‘1’’? 

A. ‘1 yes) Then 1 raised upsthere with this short 
nipple, and this elbow was down where the tee was. 

78Q. This elbow being—I think that is “2”, Mr. Hayes. 
You are referring to the elbow that is just above the stop 
and waste valve “1’’? 

A. Which is above the tee. That is down where the 
tee is now. Then I came from the elbow across and con- 
nected the water valve. 

79Q. By pipe “2”? 

A. By pipe “2”, that is right. 

80Q. And what was the purpose of this water line? 

A. That water line was to supply the automatic water 
[564] valve to the compressor and the condenser of the 
Frick machine. 

81Q. To supply water to the valve? 

A. That is right. 

82Q. When you returned to make the installation of 
the defrosting device what changes did you make in the 
piping? 

A. I removed the elbow that was directly above the 
stop and waste, | replaced that with a tee. That tee sup- 
plied my water to my automatic water valve. That is the 
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side opening of that tee. I came out of the top that valve 
and used the elbow I originally had in place of the tee, 
which gave me an opening for my spray header, and in 
that line I placed I believe it was a half inch gate valve. 
This was the valve. 

83Q. Is that valve “8”? 

A. That is right. From that point I run over into the 
cold storage room. 

84Q. With line “A”? A. Line “A” istieine 

85Q. What connections then did you make in the cold 
storage room,—referring to Plaintiff’s Exhibit 19? 

A. Icarried this line **“A”’ through and up to the spray 
headers, which is “A-1”, “A-2”, and “A-3.” 

86Q. Did you install the spray headers as well? 

as, ll cclital, 

87Q. Now on what blower unit was this done, the 
Niagara unit or the McQuay unit? [565] 

A. The McCray unit. 

88Q. Will you state whether or not the blower shown 
in Plaintiff’s Exhibit 19 and the arrangement of the piping 
marked “A”, “A-1”, “A-2”, “A-3”, and ‘“B” were in- 
stalled by you in 1934 as shown in Plaintiff’s Exhibit 19? 

Mr. Lyon: That is objected to as leading, grossly so. 

Ae Nes, thurs 

89Q. They were so installed by you in 1934? 

Mr. Lyon: The same objection. 

wey CS: 

90Q. Referring to Plaintiff’s Exhibit 21 will you state 
whether or not the arrangement of the compressor- 
condensed unit, piping and valves, as shown in Plaintiff’s 
Exhibit 21, were installed by you in 1934? 
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Mr. Lyon: That is objected to as leading. 

ees: 

910. After the completion of the installation of the 
spray unit that you have testified about, did you ever 
operate this defrosting unit? 

A. Vaid 

92Q. Will you describe, by referring to Plaintiff's Ex- 
hibit 21, just what you did in order to operate this unit, 
referring to the numbered and lettered legends on Plain- 
tiff’s Exhibit 21? iy, ie) Glerieow re | S166] 

930 a Vomdetnost. 

A. Yes, I would stop the blower by throwing out the 
switch, stop the compressor by throwing out the switch, 
and shutting off—there is no number on that, I guess that 
is ““3’’,—-shutting off valve “3” and opening valve “8”. 

94Q. What did that do? 

A. That puts a small spray of water over the three 
rows of coils in the blower. 

95Q. What did that spray do? 

A. That took the ice off the coils. 

96Q. How long did it take to defrost the coils? 

A. Oh. I would say two to three minutes. Of course 
it all depends on the ice that was on the coils, but in 
ordinary defrosting it took from two to three minutes. 

97Q. What did you do after the frost had been taken 
off of the coils? 

A. Why, I would wait a minute and let all the water 
get down into the pan, and then I would come out and I 
would shut off valve number “1”’, 

98Q. That is the stop and waste valve? 

A. The stop and waste line, which would drain all 
the water ahead of that valve. 
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990. What was the object in doing that? 

A. To drain the water that might be left in the pipe 
lines from the McCray unit back to the water sup- 


ply. [567] 
1000. After this water had been drained out what 
did you do? A. Then I would turn offvalvem oe 


1010. What did this do? 

A. That valve “8” was my water supply to my spray 
header. I would open valve “3” which is the water sup- 
ply to my automatic water valve on the compressor. I 
would open valve ‘1’, throw in my switches on my blower 
and compressor. 

1020. After completing the installation did you make 
any tests of the temperatures inside the refrigerating 
space? A. After I put the defroster on? 

103Q. Yes. Eee did: 

1040. What did you find? 

A. I found out I was able to hold a temperature in the 
neighborhood of 28 degrees in there. 

105Q. Do you recall who was operating the plant at 
the time that you put in this water defrosting installa- 
tion? 

A. I can only guess at it. I think his name was 
Martin. 

106Q. Did you give any instructions to anybody as to 
the manner of operating the unit when you had completed 
the installation? jax, Il (alvel 

107Q. Who did you give those instructions to? 

A. This Mr. Martin. [568] 

108Q. After making this installation and giving these 
instructions did you ever return to the installation in 
order to inspect it? eee aie 
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1090. What did you find? 

A. Well, I don’t know that I found anything, other 
than rechecking the job. 

1100. Were there any complaints as to its operation? 

A. No, not at that time. 

1110. Were there any complaints that the ice stored 
in the building was melting? 

A. To the best of my knowledge, no, I had no com- 
plaints of that, because the 28 degrees kept it from melt- 
ing. 

1120. Were there any complaints that water in the 
header or the line “A” bringing water up to the header 
had frozen within the refrigerated room? 

A. Not to my knowledge. 

113Q. Will you describe to me the construction of the 
stop and waste valve “1”, which you installed? 

A. Well, it is a standard stop and waste valve, wheel 
handle, which, when closed, drains all the water ahead of 
this valve. 

1140. I show you Defendant’s Exhibit “A” and ask 
you whether it is a correct drawing of the internal 
mechanism of the stop and waste valve which you in- 
stalled in the 10th and [569] Tacoma service station, and 
if it is not, how you would alter that drawing to make it 
a correct one? 

A. Well, I believe that particular valve is a double- 
seated valve; it has a seat here and also at the top, so as 
to block this off when the vent is off. 

115Q. Can you indicate with ink on the drawing 
where such a seat would be? 

A. Yes, but it would only be guesswork. I don’t 
know the construction of that valve. There are lots of 
different types of valves, lever handle and wheel handle. 
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116Q. You never looked inside the waste valve that 
was installed? 

A. No, but a valve of this sort is generally double 
seated, so when open it is seated and when closed it is 
seated. 

117Q. Can you tell me whether the valve I am now 
showing you is of the same type of valve which you in- 
stalled in the 10th and Tacoma Street service station? 

A. Yes, I would say it was, the type, but not the 
make. 

118Q. Can you describe to me the general operation 
of that valve? First of all, when the handle of the valve 
is turned to the open position how does the water pass 
through the valve? 

A. This happens to be a globe valve, and that passes 
straight through the valve in that position to the spray 
head, [570] to the compressor, or anything on the other 
side of that valve. 

119Q. When the valve is closed what is the operation 
of the valve? 

A. It drains everything ahead of the valve through 
this small port. 

120Q. The small port being the spigot? 

A Bone Ss ela. 

Mr. Neave: I offer this valve in evidence as Plaintiff’s 
Exhibit 22. 

Mr. Lyon: The offer is objected to on the ground the 
valve is not shown to have any connection with the valve 
in question. In fact, it is stated to be a different valve, 
of different type and different construction, and therefore 
incompetent, irrelevant, and immaterial. 
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(Piaiititivemexhibii 227, Sovoilered in evidetice, is at- 
tached to these depositions. ) 


121Q. In view of Mr. Lyon’s statement, I will ask 
you again whether this valve, Plaintiff's Exhibit 22, is of 
the same type as that which you installed in the 10th and 
Tacoma plant? 

A. The same type, but I don’t believe it is the same 
make. 

22 Owe eG ethe came type: 

A. The same type, yes, which we call wheel handle 
stop and waste. 

123Q. Its method of operation is the same? [571] 

Mr. Lyon: Objected to as leading. 

A. Yes, the same. 

Mr. Lyon: I move to strike out the answer on that 
ground. 

1240. Mr. Hayes, at my request did you visit this 
plant at 10th and Tacoma Streets this morning? 

ee Gide 

125Q. How often have you been back to the installa- 
tion since you left Hayes Brothers employ? 

Eeeeliinis is the first time. 

126Q. Did you find that the plant was in operation? 

A. It was not in operation. 

127Q. What did you find with respect to the arrange- 
ment of piping as shown in Plaintiff's Exhibit 21? 

A. I found line “B” being disconnected. I found— 
well, I am not sure, but I believe this union was discon- 
nected and that union was disconnected. 

1Z8Omebhe union imelines 2.x ime Y C5, 

1290. And the union in line— 

A. (Interposing) “8”. 
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He0O think that is linew=a A. a 

Mr. Lyon: Just mark those unions, will you, please? 

The Witness: I am not sure about this. 

Mr. Lyon: Just mark them. [572] 

131Q. Mark the union in Itne “2” with a line to it as 
“2U”: and the union in line “A” as “AU”. 

A. (Witness does as requested.) I am sure I found 
this line here disconnected. 

132Q. Mark that line you are pointing to. 

A. That is a flared connection right there. 

133Q. Mark that as “G”. 

A. (Witness does as requested. ) 

134Q. What is the connection “G”’ that you have 
marked? Is it a water line? 

A. “G” is the water line from the condenser to the 
compressor head. 

135Q. Did you go into the refrigerating room this 
morning on your visit? A. I did. 

136Q. Turning to Plaintiff's Exhibit 19, did you find 
any change in the arrangement of the parts from that 
shown in Plaintiff’s Exhibit 19 on your visit this morning? 

A. I did not. 

137Q. Did you observe whether or not the ice, if 
there was any ice in the refrigerator room, was melting? 

A. No, it was not melting, although they had very 
little in there. It was on the automatic machine. There 
was none in storage there. 


Mir. Neave. Dita icpallaiiezs 


(Whereupon, at 12:30 o’clock p. m. the further taking 
of these depositions was recessed until 1:15 o’clock p. m.) 
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Indianapolis, Indiana, February 13, 1945, 1:15 o’clock 
Oy iad, 


The parties met pursuant to adjournment, and the tak- 
ing of depositions was resumed. 


Bite ix AYES, 
resumed the stand, and testified further as follows: 


Cross Examination 

By Mr. Lewis Lyon: 

138Q. What did you say you were doing at the pres- 
ent time, Mr. Hayes? 

A. Iam with the Johnson Service Company. 

139Q. Who is the Johnson Service Company? 

A. They install heating and air conditioning controls. 

1400. Where are they located? 

A. 333 North Pennsylvania Street. 

141Q. In this city? 7 ee at ismrie late 

1420. What experience have you had in the refrigera- 
tion business, or had had prior to your connection with 
the Hayes Company? 

A. I learned the business through Hayes Brothers. 

1430. How long were you with the Hayes Bro- 
thers? [574] A. From 1912. 

1440. How much experience had you had prior to this 
Polar Ice & Fuel Company job with the handling of ice? 

A. Oh, possibly two or three years. 

1450. Is it not a fact, Mr. Hayes, that if you kept 
a cake of ice in a room at 28 degrees Fahrenheit, using 
an air circulation system over a fin coil structure that you 


will reduce the size and weight of that cake of ice? 
A. I don’t know. 
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146Q. You have no knowledge of that? 

A. No. I am no engineer, I am just a steamfitter by 
trade. 

147Q. Do you know where the frost comes from on 
a unit such as this fin unit that you say you installed for 
the Polar Ice & Fuel Company in a closed room of the 
character which you state you made that installation in? 

A. Yes, I believe it came from the moisture from the 
outside and the inside. 

1480. Where does the moisture come from on the in- 
side? A. They were using a hose to defrost. 

149Q. If you are not using a hose to defrost? 

A. They don’t have any unless you open the door all 
the time. 

150Q. There was no frost collected then? 

A. Yes, after they would open that door maybe a 
dozen [575] times in the morning. 

151Q. That is your idea of the only source of the 
frost that collects upon the fins of such a blower coil 
unit? 

A. Not necessarily. They would bring that ice there 
in large trucks, possibly three or four truck loads at a 
time, and throw it in that storage room, and that door 
would be open quite awhile. 

152Q. You say you are now in the air conditioning 
business? A. That is right. 

153Q. Do you know of any uses of air conditioning in 
conjunction with refrigeration when the refrigeration is 
used for the purpose of dehydrating? 

A. No, I don’t think I do. 

1540. You know of no uses of refrigeration for de- 
hydrating? A. Put that another way, can you? 
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1550. You know of no place of refrigeration being 
employed for the purpose of actually taking the water 
out of the substance subjected to refrigeration? 

A. No, I don’t. 

156Q. You don’t? A. No, sir. 

157Q. Do you know what is kept in this storage house 
at 10th and Tacoma, besides ice? 

A. At that time? [576] 

1580. What was kept there when you were down 
there the other day? 

A. There was kindling in there and there was a little 
ice. 

15° OMidethat isealle 

A. That is all I noticed. 

1600. When were you there? 

A. Within the last two or three hours. 

1610. Today? BES. 

162Q. And you did not notice milk, Coca-Cola and 
other beverages in the place? 

A. No, sir, I didn’t. 

163Q. You did not? A. No, sir. 


164Q. You did not see any milk there at all? 
pee oO. Iedidn’t: 


165Q. You did not look, did you? PeeNo, sit. 
166Q. 1 was just down there, too, and it is full of milk 
and Coca-Cola and beverages. ge Jehehe 


167Q. I wouldn’t say full. Let me say there was 
about four cases of soft drinks, three or four cases of 
milk. ue (lowe near to themumity 377 | 

168Q. In the same room with it. 

A. I went directly over to the unit. 
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169Q. And never saw anything else? 

A. No, sir, I didn’t. 

170Q. Right underneath the unit there are cases of 
soft drinks. 

Mr. Neave: I object to counsel testifying in this case. 

171Q. You did not see that? 

A. No, sir. In fact, I wasn’t looking for that. 

172Q. Do you know what the temperature of the 
room is now? i, INTo, 

173Q. Or when you were there this morning? 

A. No, sir. 

174Q. Do you know whether it was above or below 
freezing? A. I would say it was above freezing. 

175Q. Did you inspect the ice that was in there? 

A. No, sir. 

176Q. Do you know whether it was dry or not? 

A. No, sir. 

177Q. As a matter of fact, you do know it is not 
necessary for it to be below freezing for the ice to be dry 
enough to pass through the dispensing machine? 

A. No, sir, I don’t know that. 

178Q. You did not know that? [578] 

A. No, sir. 

179Q. You believe it has to be below freezing? 

A. To hold it? 

180Q. In order for the ice to pass satisfactorily 
through the ice dispensing machine. 

A. That I wouldn’t know. 


181Q. You don’t know? A. No, sir. 
182Q. Are you familiar with wood which is rotted 
because of moisture? A. No, sir. 


183Q. You are not? A, | ampnorenemecs 
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1840. You have not had any experience then on the 
inside of refrigeration plants to determine where wet rot 
occurs? 

A. No, sir. I was concerned only in the mechanical 
end. 

1850. Were you in any way interested in or a part of 
or a part owner of the Hayes Company that you say you 
worked for? 

A. My father happened to be one of the brothers. 

186Q. Is that company still in existence? 

A. It is. 

187Q. You stated you made some temperature deter- 
minations in this room after you put this spray outfit in. 
Did you make any written report of those temperatures? 

A. No, sir. [579] 

188Q. Was there ever a written report made you know 
of? A. Not that I know of. 

189Q. How many times did you state that you in- 
spected this installation after you say you converted it to 
a spray outfit? A. I don’t know. 

190Q. Was it once or more? 

A. It was more than once. 

1910. Did you ever see it when the spray pipes were 
frozen? A. No, I didn’t. 

1920. You don’t know that the spray pipes ever froze? 

A. I never received that complaint, and I had been 
there after that was up. 

193Q. As far as you know, the spray pipes never 
froze up? / hha icateiit: | 

194Q. And had to be defrosted by shutting off the unit 
and allowing the coil to come up to room temperature? 

A. Wo, sic, | domt@know that: 
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195Q. If that occurred, you have no knowledge of it? 

A. That is right. 

196Q. That is the only way by which the lines could 
be opened in that particular installation if they froze up 
once, isn’t it? I mean by that, by turning off the unit 
and allowing the whole coil system to come up to room 
temperature, and assuming the room temperature is higher 
than freezing, and in that way getting rid of the ice in the 
water spray lines? [580] 

A. Well, they would have to leave the water valve on 
to get water up there. 

197Q. But if the line was frozen the water would not 
go through, would it? A. ‘What 1s righie 

1980. Mr. Hayes, in referring to Plaintiff's Exhibit 
19 for identification, do you know when that picture was 
taken? A. No, sir. 

199Q. Are you able to say that that picture accurately 
represents the structure as it is there shown as when you 
state you made the installation? 

A. No, I can’t answer that. I think that is a cooler 
right there. That was not there when I made the instal- 
lation. 

200Q. Is there anything else on that picture which is 
not an accurate illustration of the room or the ceiling type 
coil unit or the piping system as it was when you installed 
it? 

A. As far as the mechanical advantages, the water 
supply and this waste is the way I left it. 

2010. When you inspected it three or four hours ago 
it was still in the same mechanical condition as when you 
made the installation, is that correct? 

A. Other than being disconnected. 
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202Q. Other than being disconnected, but the pipes 
that were connected were in the same position as when 
you made the installation? [581] 

A. Yes, I would say that they were. I didn’t go there 
on an inspection, I was there only ten or fifteen minutes. 

203Q. Is that stated for the purpose of qualifying 
your last answer? 

A. Well, no, not necessarily. I will say that this line 
and this line, when I was there a little bit ago, were the 
same. 


Mr. Neave: Are those lines “A” and “RB”? 
The Witness: “A” and “B”, yes, sir. 


204Q. Is it not a fact, Mr. Hayes, that those lines 
are both inclined in such a way that the point, for ex- 
ample, of the line “B” where it enters or goes through 
the wall of the storage room is at a higher elevation at a 
point which I will mark “L” than it is in elevation at the 
point that T will mark “M” on Plaintiff’s Exhibit 19 for 
identification. 

A. Do you mean from this point to this point inside 
the wall? 


205Q. That is right. That the pipe “B”, as the other 
pipes of that system, incline downwardly from the point 
“L” to the point “M”, as it is illustrated in Plaintiff’s 
Exhibit 19? 

A. Well, I noticed this morning that the seal is turned 
upside down. 

206Q. Just answer that question, please. I am not 
asking how about something else. 

A. From this point to this wall here you want to 
know [582] if this is higher than here? 
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2070. If “lege iotphieher thane Nie 

A. I can’t answer that. 

208Q. You have no idea? A. Noyeie 

209Q. Then you have no idea what the condition was 
when you made the installation. That is also true, is it 
not? 

A. I know that water would drain by gravity. 

210Q. Just answer the question. 

A. No, I don’t know that. 

Mr. Neave: Now, you can go on and continue the 
answer that you started. 

The Witness: I know that that water drains by 
gravity from the pan to the floor. 

2110. Did you ever take the pipe “B™ of Wpen.ecn 
the points “L” and “M” to determine whether the water 
was out of it or not? A. No, sir. 

212Q. In any of these inspections that you made? 

AS Noweit. 

213Q. Is it not true, or do you have any knowledge 
of the direction in which the pipes which you say you have 
marked “A-1”, “A-2”, and “A-3”, in Plaintiff's inom 
19, extend into the coil unit? 

A. It extends into the housing of the unit. [583] 

2140. Are they horizontal or inclined? 

A. I don’t know. 


215Q. You have no idea? Aw No. sie 
216Q. You have no idea what they were when the in- 
stallation was made? Aus GNowsit. 


217Q. You do not know whether they were placed in 
a definite horizontal position or were inclined, is that cor- 
Teer) A. They should have been inclined. 
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2180. How could they be inclined? 

A. I don’ tkiow: 

2190. You never looked at them? A eo, sir. 

2200. Is it not also true that the part which I will 
mark “©” is higher than the point that I will mark “P” 
in the water inlet pipe in Plaintiff’s Exhibit 19? 

A. What was the question again, please? 

221Q. I say is it not a fact that on the water inlet line 
that the point “O” as I have marked it on Plaintiff’s Ex- 
hibit 19 for identification is higher than the point on the 
same line that I have marked “P’? 

A. I don’t know; I never had occasion to measure that. 

2220. You do not know? A. No, sir. [584] 

223Q. And you do not know what its condition was 
when you installed it? You never measured it at any 
time, did you? A. No, I believe not. 

224Q. Is it not also true, or do you know, whether or 
not the point which I will mark “R” on Plaintiff’s Ex- 
hibit 19 is higher than the point that I will mark “S” on 
Exhibit 19? A. No, sir, I don’t know. 

e770) You mever measured it? AQ No esi 

2260. You do not know what it was when it was in- 
stalled? A. No, sir. 

2270 mis it mot a faet, Me, Hayes, that sen installed 
this so-called stop and drain valve on this unit in this 
construction for the purpose of draining the water from 
the condenser of the Frick refrigeration unit in this in- 


stallation? A. For the original setup, yes. sir. 
228Q. And that was the purpose of its installation, 
was it not? A. At that tue, yes. 


2290. And it is the purpose that it performed after 
that time, is it not? A. That is right. 
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230Q. When you were out there this morning and 
inspected this unit did you have a sample of these photo- 
graphs, Plaintiff’s Exhibit 18, 19, 20, and 21, with 
your [oo | 

A. No, and I don’t care for the word “inspection,” 
because I didn’t inspect the job; I looked at the job. 

231Q. When you were out there and looked at it did 
you have copies of these photographs with your 

A. I did not. ; 

232Q. Was anyone with you who did have copies of 
them? A. This morning? 

205 aes: A. Absolutely not. 

234Q. Who was with you this morning? 

i ING ae, 

235Q. Is this the only time you have seen this installa- 
tion since 1940? 

A. Since 1934, to the best of my knowledge. 


236Q. Since 1934? Ay What 1s relies 
237Q. You have not seen the unit from 1934 until 
today? A. Until this morning, that is right. 


238Q. When did you first see the plaintiff’s exhibits, 
the photographs, 18, 19, 20, and 21? 

A. I would say within the last 90 days. 

239Q. Who showed them to you? 

A. Mr. Goldsmith. 

240Q. He is a patent attorney here in town? 

A. I don’t know who he is. [586] 

241Q. You don’t know who he is? A, We: 

2420. Who introduced you to him? 

A. He introduced himself. 

243Q. No one with him? AL No: 
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2440. When you looked, as you say, in this storage 
room today, you say there was ice there. Was the ice 


melting? Pee ledidn t examine it. 
245Q. You did not see whether the ice had water on 
i Or 110ts A. That is right. 


246Q. You state that you installed this ceiling type 
McQuay coil unit for the Tacoma Ice & Fuel Company, 
1s that correcur 

A. No, I installed it for Hayes Brothers. 

247Q. How long was it between the time you made 
that installation and the time you came back and state 
that you installed this water spray type system? 

A. I don’t know. 


248Q. You have no idea? A. No, sir. 

2490. Was the unit in operation between those periods 
of time? A. The McCray? [587] 

Zane Ves: 


A. Yes, it was in operation between the time, until I 
went back to put the spray in. 

251Q. You have no idea how long it was in operation 
before the spray unit was installed? 

A. No, I don’t. 

252Q. You can give no estimate of time? 

A. Well, I would say within 90 days. I may be off 
one way or another, but we went back on the strength of 
the complaints. 

253Q. And for that period of approximately 90 days 
it was operating, is that correct? 

A. It might have been only 30 days. Let us make it 
30 days. I don’t know. 

254Q. You have no idea? 

Ae NOmsii econt. lave, 
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255Q. Do you have any knowledge of what happened 
to the Niagara blower unit that was taken out and the 
McQuay unit replacing it? A. No, sir, dotaGe 
256Q. Was the Niagara unit a smaller or a larger 
unit? A. JI can’t answer that. 


257Q. You have no idea what the relative capacities 


of the two units were? A. No, sir. [588] 
258Q. Was the Niagara unit also a blower type fin 
coil unit? Ik RS, 


259Q. Purchased from the Niagara Blower Company, 
do you know? A. I don’t know. 

260Q. Was this unit a McCray or a McQuay unit? 

A. I don’t know. The name is on it is the only thing 
I canecosne 

261Q. You don’t know whether it was M-c-C-r-a-y 
or M-c-Q-u-a-y, which unit it was ? 

A. I do not. 

262Q. The only way you know it is either way is by 
the name that appears in the photograph, isn’t that cor- 
EECEs A. That is right. 

263Q. Is it not a fact, Mr. Hayes, that the reason 
for the use of this stop and drain valve which you have 
referred to is that without such a stop and drain valve 
being in position in this installation that these water pipes, 
being subject to the outside temperature outside of the 
storage room would freeze up in wintertime if it were not 
for the use of such a drain valve? 

A. Unless you dismantle all the pipe work. 

Mir, Lyon= Dhatvisealleloc 4] 
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Redirect Examination 
By Mr. Neave: 

2640. Who was Mr. Joseph Hayes? 

A. My uncle. 

265Q. What is his position with Hayes Brothers? 

ix. President. 

266Q. When you made the installation of the water 
sprays and put in the piping “A” shown in Exhibit 21, 
why did you not put in a second stop and waste valve in 
eine Ae 

A. Well, it would just have been poor practice. 

26/Q. Was there any necessity of putting in a second 
stop and waste valve? A. Absolutely not. 

268Q. Why not? 

A. Well, you have already had one in the line. 

2690. What function did the one already in the line 
perform with respect to line “A’’? 

A. Why, it would drain line “A” if you wanted to 
drain the water beyond the valve. 

270Q. You stated in your cross examination that you 
did not know how long it was between the installation 
of the McQuay unit and the installation of the water 
spray? wee hat iseniont, 

271Q. Would the installation of the water spray have 
been made in the same year that the installation of the 
McQuay [590] unit was made? 

Mr. Lyon: Objected to as leading, grossly so. The 
witness stated on cross examination he could not even 
estimate the time. 

Pe VCS SiGe leavase 
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272Q. Have you any knowledge as to whether the 
water spray was installed and tested before the Polar Ice 
& Fuel Company paid for the job? 

Mr. Lyon: That is objected to as not redirect ex- 
amination, and objected to on the ground the witness has 
not been qualified to answer the question. 

273Q. The question is whether you have any knowl- 
edge of that. A. No, I have no knowledge of that. 

274Q. What was your normal practice in the installa- 
tion of piping when you put in a stop and waste valve 
in a line with respect to the layout of the pipes and the 
liner 

Mr. Lyon: Objected to as assuming a fact of which 
there is no evidence. 

A. It was just plumbing practice was all. 

275Q. Plumbing practice for what? 

A. For draining all the water beyond the valve in 
case of the closing up of a shut down. 

276Q. That is, the stop and waste valve was so put 
in the line that it would drain all the water ahead of it in 
the line? [591] 

Mr. Lyon: Objected to as leading, grossly. 

Ae Vharicenio ur 

277Q. Will you state whether or not that was the 
manner in which you made the installation of the line 
“A” in the Tacoma and 10th Street Polar Ice plant? 

Mr. Lyon: That is objected to as assuming a fact 
which the witness is not qualified to answer. He has 
stated he don’t know the inclination of the pipes and 
never did. 

A. I still don’t understand the question. 
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278Q. I will rephrase the question. You stated that 
it was the plumbing practice which you followed when 
you had a line in which there was a stop and waste valve 
to so arrange the stop and waste valve and the line that 
it would drain the water back of the stop and waste valve. 

A. Ahead of the valve. 

2/79Q. What I am asking you now is whether you 
applied that standard plumbing practice to your installa- 
tion in the Tacoma and 10th Street plant? 

Mr. Lyon: I object to that question on the ground the 
witness is shown not to be qualified to answer the question. 
He has no idea of what the inclination of any of the pipes 
was either now or when he made the installation. Having 
so answered, he is obviously incompetent to answer this 
question. 


A. I would say yes. [592] 


Recross Examination 

By Mr. Lewis Lyon: 

280Q. Mr. Hayes, do you know or did you observe at 
the time you installed this ceiling type unit, which you 
say was the McCray or the McQuay unit, for Hayes 
Brothers at this 10th and Tacoma Street address, if there 
was a name plate and serial number plate on that unit? 

A. No, sir, I don’t know. 

281Q. You have no knowledge of the removal of such 
eu plates A. That is right. 

Mrs yen: That is all. 


Mr. Neave: The next witness is Henry L. Dithmer, 
Jr., and I would like to have the direct examination copied 
into the record. Mr. Dithmer was the secretary and 
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treasurer of the Polar Ice & Fuel Company since 1925, 
the concern that bought this installation, and he was the 
one that produced Exhibit 13, which was the letter of 
proposal by Barton; 14, the Polar purchase order; 15, 
the Hayes invoice; 16, which was the second Hayes in- 
voice; 17, the carbon copy of the May 2nd letter; and 23, 
the carbon of the check, which was in payment for the 
installation. 

Mr. Lewis Lyon: I would like to offer the cross ex- 
amination, too, your Honor, and ask that it be copied into 
the record. [593] 

The Court: Very well. 


HEN Rae py Ura ine 


being first duly sworn to testify the truth, the whole truth, 
and nothing but the truth relating to said cause, deposes 
and says: 
Direct Examination 

By Mr. Neave: 

1Q. What is your full name? 

A. Henry L. Dithmer, Jr. 

2Q. What is your residence? 

A. 5254 North Delaware Street, Indianapolis. 

3Q. What is your occupation? 

A. Secretary-Treasurer, Polar Ice & Fuel Company. 

4Q. How long have you held that position? 

A. Twenty-one years. 

5Q. Are you in charge of the records of the company 
as Secretary? Aa Weama 

6Q. I show you Plaintiff’s Exhibit 13 and ask you 
whether you have in the records of your company the 
original of this letter, and if you have, will you please 
produce it? 
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A. J have or had. Do you mean right now, produce 
it right now? 

7Q. If you have it with you. 

A. Yes. The stitches are all rusted in. There are 
some [594] others there that are not exhibits. 

8Q. Will you tell me whether Plaintiff’s Exhibit 13 
is a photostatic copy of the original which you have pro- 
duced of letter dated January 18, 1934 from Hayes 
Brothers to Polar Ice? 

Mr. Lyon: Having made an inspection, I will stipulate 
that it is. 

Mr. Neave: I noticed in Plaintiff's Exhibit 13, the 
photostat, the corner it has not been fully photostated. 
Do you want another photostat made? 

Mr. Lyon: No. 

9Q. I show you Plaintiff's Exhibit 14— 

Mr. Lyon: (Interposing) Let me inspect those, and 
maybe I can make the same stipulation as J did on the 
other. 

I will stipulate that Plaintiff's Exhibits 14, 15, and 16, 
are true photostatic copies of the originals. 

10Q. Mr. Dithmer, these Exhibits 14, 15, 16, and 13, 
are all documents kept in your files in the ordinary course 
of business? A Yes, sit. 

11Q. I show you Plaintiffs Exhibit 17 and ask whe- 
ther you have the original of that exhibit from your files? 

A. We have the carbon copy, the original carbon copy 
made of that letter, not the original letter. That was 
mailed to Hayes Brothers. [595] 

12Q. This that you are producing is the original car- 
bon copy? BA VERS, 
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Mr. Lyon: This obviously is a photostat of what the 
witness says iS a copy. 

Mr. Neave: I offer in evidence Plaintiff’s Exhibits 
Hots. 15, 16, and 17, 


(Plaintiff’s Exhibits 13, 14, 15, 16, and 17, so offered 
in evidence, are attached to these depositions. ) 


13Q. Now, Mr. Dithmer, can you tell me whether or 
not Polar Ice ever paid the bills shown on the Hayes’ 
invoices, Plaintiff’s Exhibits 15 and 16? 

A. Iocan. Theyearee 

14Q. Can you tell me the date of the check by which 
payment was made? 

A. It was paid by our check 993, on a check dated 
July 11, 1934. 

15Q. Have you a copy of that check? 

A. We have a carbon copy we used for a check record. 

16Q. You were unable to find the copy of the check 
itself? A. That is right. 

17Q. Will you produce the carbon copy, please? 

Mr. Lyon: I will stipulate that is a photostat of this 
piece of paper that the witness produced. 

18Q. What is the amount of the check that was made 
out [596] dated July 11, 1934 as seen from the carbon 
copy of the check which you have produced? 

Mr. Lyon: The record speaks for itself and is the best 
evidence. 

Mr. Neave: On account of the photostat not being 
very good, I wanted the witness’s answer. 

A. $474.65. 

Mr. Neave: I offer in evidence the photostatic copy 
of the carbon copy of the check No. 993 produced by the 
witness, as Plaintiff’s Exhibit 23. 
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(Plaintit See xhitiie2o)somolered in evidence is at- 
tached to these depositions. ) 


190. Mr. Dithmer, does your company own a building 
on the corner of Tacoma and 10th Street? 

A. They do. 

20Q. Do you lease that building? 

A. Do we lease it to an operator? 


2lOn aes: A. Yes. 
22Q. Can you tell me to whom you have leased that 
building since 1934? ioe es: 


23Q. Will you please do so? 

A. When we first opened that ice station it was leased 
to Charles Martin. That was in January of 1934. And 
he [597] operated it continuously until some time in Oc- 
tober, I think about the 23rd of October. 

Mr. Lyon: You mean he leased it until that time? 

The Witness: He leased it and operated the station, 
yes. 

24Q. Of the same year? 

A. Of the same year. After that one of our employees 
by the name of Harold Schulmeyer operated it for a few 
days, I think four or five days. Then a man named Hiatt, 
now deceased, operated it from about October 27, 1934 
until September 11, 1935. Then various company em- 
ployees, whose names I do not know, operated it from 
September 11, 1935 to March 3, 1936. Then Roscoe and 
Earl Simons—Farl is Roscoe’s son—operated it from 
March 3, 1936 until Mr. Simons, the older Simons, was 
killed in a hold-up, and Earl Simons has operated it con- 
tinuously since then. 


Mr. Neave: You may cross-examine. 
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Cross Examination 
By Mr. Lewis Lyon: 

25Q. In your statement, by “operating’’ you mean— 

A. (Interposing) That they leased it. 

26Q. Leased it and sold ice out of it? 

A. That is correct. 

27Q. That is the limitation of what you mean? 

A. Yes. [598] 

Mr. Neave: The next witness is Oscar W. Nester, 
and I will offer his direct testimony. Mr. Nester was 
the purchasing agent of the Polar Ice Company since 
-1927, and he was the purchasing agent at the time this 
purchase was made. He identified Exhibit 14, which is 
the purchase order, and Exhibits 15 and 16 and some of 
his writing on them, and he testified that the job was 
paid for because the engineer of the company said it was 
satisfactory. 

The Court: Do you want the cross examination in? 

Mr. Lewis Lyon: Yes, your Honor. 


OSCAR W. NESTER, 


being first duly sworn to testify the truth, the whole truth, 
and nothing but the truth, relating to said cause, deposes 
and says: 
Direct Examination 

By Mr. Neave: 

1Q. What is your full name, Mr. Nester? 

A. Oscar W. Nester. 

2Q. What is your residence address? 

A. 5130 North Pennsylvania Street, Indianapolis. 

3Q. By whom are you employed? 

A. Polar Ice & Fuel Company. 
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4Q. How long have you been with the Polar Ice & 
Fuel Company? Preis, 1923. 

5Q. What is your position with them? [599] 

A. Purchasing agent. 

6Q. How long have you been purchasing agent? 

A. Through the entire period. 

7Q. Do you recall ever having made a purchase for 
your company from the Hayes Brothers, Incorporated, of 
Indianapolis, of a refrigeration installation, Mr. Nester? 

oe Ves, 

8Q. I show you Plaintiff’s Exhibit 14, and ask you 
whether you can identify it? 

2 WeS, idoehe IS iomhy Guesnanrare, aintal ise wiecler Jl wearers 
covering the installation. 

9Q. I show you Plaintiff’s Exhibits 15 and 16, and 
ask you whether you know anything concerning the words, 
“Hold” that appear on those two invoices? 

A. Yes, that is my handwriting. 

10Q. Why were they put on those invoices? 

A. The installation was not satisfactory to pass pay- 
ment of the invoice, so in order that it would not be paid 
I marked the word “Hold” there. 

11Q. Were the invoices eventually paid? 

A. They were paid. 

12Q. Was the job satisfactory when they were paid? 

Mr. Lyon: That is objected to as calling for a con- 
clusion of the witness, and on the further ground he is 
not qualified to answer the question. [600] 

A. I can answer it that it was satisfactory, because 
I asked the chief engineer if it was satisfactory and if 
the invoices could be passed for payment, and he said 
eS. 
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Mr. Lyon: I move to strike the statement of the wit- 
ness as hearsay. 

13Q. Did you ever see the installation after it was 
made in the 10th and Tacoma Street plant? 

ees: 

14Q. Did you ever see it operate? 

A. Yes, I saw it operate. 

150. Was that while Charles Martin was still the 
lessee? Pammaest 

16Q. Did he have any complaints as to its operation? 

i Yes, 

17Q. What were his complaints? 

A. That the machine would not defrost quickly 
enough. Naturally it is a cold room anyway, there is ice 
in there and the fins and coils would not defrost quickly 
enough, it took too long for them to defrost. 

18Q. Was any change made in the installation after 
the complaint? A. After the complaint? 

19@ wy vies: A. Yes, there was change made 

20Q. What change was made? [601] 

A. Iam not an engineer, understand. J can just tell 
you what is there. 

21Q. I just want to know what you know. 

A. At the time this was handled by Mr. Lamar, chief 
engineer, and I was not familiar with what changes were 
to be made, or were made, until after it was made, and 
when I saw piping installed above the unit like a sprinkler 
system to allow drippage of water to defrost the coils. 

22Q. After that installation was made did you get 
any further complaints from Martin about its operation? 

A. No, I think we were all satisfied the unit was giv- 
ing the temperatures it was supposed to and was doing as 
good a job as could be expected. 
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23Q. Was the bill thereafter paid? 
A. The bill was then paid. 
24Q. Is Mr. Lamar still alive? 
A. No, he died in October. 
25Q. Of 1944? A. 1944. 


Mr. Neave: You may cross-examine, Mr. Lyon. 


Cross Examination 
By Mr. Lewis Lyon: 

26Q. You know nothing of the series of changes which 
were made in this structure, do you? 

A. I am not mechanically competent to tell you any- 
thing [602] except what I saw, and it was not my job to 
determine that. I bought it, anl I asked the engineer if it 
was satisfactory, so I could get rid of the bill. That was 
it, 

27Q. All you know then is that someone told you it 
was O.K. Is that correct? 

A. Mr. Lamar told me, the chief engineer. 

28Q. And you paid the bill? A. Yes. 

29Q. That is really the sum and substance of what 
you know, is it not? 

A. I bought it, and I got complaints on it, and I held 
up the bill, and I always ask the individual responsible 
for a purchase of this amount if it is satisfactory to be 
paid. He told me to hold it up, it wasn’t doing right. 
Then after the change was made I asked him—I kept 
asking him, and he told me that it was satisfactory to pay 
ile 

30Q. He told you it was satisfactory to pay the bill? 

A. To pay the bill, yes. 
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Mr. Neave: The next witness is Elmer LeGrand 
Goldsmith, and I offer his direct testimony. Now, Mr. 
Goldsmith is a patent lawyer in Indianapolis, and _ his 
client was Mr. Hayes, Sr., of the Hayes Company. I 
would like to read, starting on page 115, if my assistant 
will co-operate. 

“6Q. Have you a partner in any other city? [603] 

TUN OEE, 

“7Q. Who is that? “A. Dwight B. Gale 

“SO, dha swaeie nay: 

“A. Washington, D. C. That is where hisioiimecmi: 
He lives in Hyattsbille, Maryland. 

“OO. Have you an office of the partnership in Wash- 


ington? “ee edo: 
“100. Are you acquainted with Joseph Hayes or 
Hayes Brothers? “A. Very well. 


“110. How long have you known Mr. Hayes? 

“A. I would say since about 1923 or 1924 when I 
became a member of the Scientech Club. He was then an 
active member of it, and still is, I believe, and so am I. 

“12Q. Did Mr. Hayes ever consult you professionally 
in regard to a refrigerating or water defrosting unit? 

oe Plercdich 

“13Q. When was that? 

“A. I would say it was after lunch in the afternoon. 
I cannot give the day without referring to my diary. I 
have a memorandum of that date in September, 1934. 

“14Q. Will you produce your diary and refer to it 
and refresh your recollection. [604] 

“A. It was Wednesday, September 5, 1934. 

“150. What ate you Tererrine sto: 

“A. J am referring to my 1934 daily diary. 
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“16Q. Is this a photostatic copy of your September 
5, 1934 daily diary you have just referred to? 

‘A. That istcorreet 

“17Q. What did the entry in your diary mean? 

“A. It means that Joe Hayes disclosed to me an in- 
vention and that he asked that a preliminary search be 
made, which search is made by Mr. Galt in Washington, 
that being a part of our partnership agreement. 

“18Q. Did you write to Mr. Galt in regard to a 
search that was to be made for Mr. Hayes? 

pee etedid. 

“190. I show you a photostat of a letter dated Sep- 
tember 5, 1934, to Dwight D. Galt, and ask you what that 
letter 1s, whether you recognize it? 

“A. This is a 5-page letter, written by my then sec- 
retary Ann M. Kramer, and my numeral is shown as No. 
4. It is signed, “ELG”, those being my initials. 

“20Q. Did you sign those initials? 

“A. I did, sir. On page 3, the third line, the third 
last word, it is my correction. I cannot tell whether it 
was made in ink or pencil from this photostat. In the 
fifth line, the word “coil”? was stricken [605] out by me. 
The two words, ‘when cooling’ was added by me either 
mimpeneor pencil. In the second line of themmext para- 
graph the tense of the verb was changed from ‘then are’ 
to ‘may be’. In the second last line I inserted, ‘and elimi- 
nate frosting’. Again, on page 4, I cannot tell whether 
I am the one that underscored ‘deluge type defroster’, — 
I might add ‘deluge’ was Joe Hayes term for the arrange- 
ment—but the addition to the sentence, ‘prevention of 
ice blocks freezing together’ is in my handwriting. The 
insertion, ‘that’, in the following paragraph also is in my 
handwriting. 
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“21Q. The letter seems to refer to certatin drawings. 
Have you the drawings? “PG 1 dorner 

“22Q. Have you your office copy of this original let- 
ee © “Al walisdomior 

“230. Is the original letter in your possession? 

TAS It 1S not. 

“240. How does it happen that you do not have the 
copy of this letter or the drawings? 

“A. I might explain it this way; we are very cramped 
for storage space, and periodically we go through our 
files and strip them, and I believe that about three or four 
years ago we took out everything [606] from the files 
of the miscellaneous A to Z, such as relate to casual 
clients, and discarded them so we would have more space 
in our files. That leaves only in our files at the present 
time from 1935 on.” 

Now, I would like to refer your Honor to this Exhibit 
25, which | would wikesto:nead 

The Court: I have read it. 

Mr. Neave: You have read it already? 

The Court: Yes, I have read it. 

Mr. Neave: Very well, sir. 

The Court: Although there is no drawing here. 

Mr. Neave: ‘That is right. 

The Courteotit lemeve readuiiiemletter 

Mr. Neave: Very well, sir. 

The Court: It will be in the record? 

Mr. Neave: Oh, certainly. That will be offered as an 
exhibit. 

Mr. Goldsmith then identified certain other exhibits, 
such as the bill he rendered to Mr. Hayes, which is Ex- 
hibit 28, and the letter-that he rece:ved back )i1oiiee vie 
Galt, Exhibit 26, and the letter that he wrote to Mr. 
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Hayes, Exhibit 27. I think that completes the direct ex- 
amination. 

Mr. Lewis Lyon: JI will offer also the cross examina- 
tion, your Honor, and particularly call your Honor’s 
attention to the fact that Mr. Hayes has never made any 
reply of any [607] kind to Mr. Goldsmith’s letter. He 
answered Question 41 on page 127, and nothing was ever 
done with this investigation. It was dropped there. 

Mr. Neave: I will offer also the redirect examination 
and also, of course, the statements that may have been 
made during the cross examination. There was a state- 
ment that was made in regard to the exhibits by me, 
which should go in. There is a stipulation on pages 130 
and 131, which should go into the record, and which 
pertains to Exhibits 25 and 26, to the effect that Mr. 
Galt, if called, would produce those records. 


ELMER LeGRAND GOLDSMITH, 


being first duly sworn to testify the truth, the whole truth, 
and nothing but the truth relating to said cause, deposes 
and says: 
Direct Examination 

By Mr. Neave: 

1Q. What is your full name, Mr. Goldsmith? 

A. Elmer LeGrand Goldsmith. 

2Q. What is your residence address? 

A. 129 East 5ist Street, Indianapolis, Indiana. 

3Q. What is your occupation? 

A. Patent lawyer. 

4Q. How long have you been an attorney in Indian- 
apolis ? 

A. I was admitted to the bar here, but prior to that 
[608] time I was practicing patent law in the office of 
the then firm, Lockwood & Lockwood. 
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5Q. Of this city? 

A. Of this city. That was in September 
don’t remember whether I was admitted to the Bar in 
ne Zier 1922. 

6Q. Have you a partner in any other city? 

ie Yes. 

7Q. Who is that? A. Dwight B. Galt. 

8Q. In what city? 

A. Washington, D. C. That is where his office is. 
He lives in Hyattsville, Maryland. 

9Q. Have you an office of the partnership in Wash- 


ington? A. We do. 
10Q. Are you acquainted with Joseph Hayes or Hayes 
Brothers? A. Very well. 


11Q. How long have you known Mr. Hayes? 

A. I would say since about 1923 or 1924 when I be- 
came a member of the Scientech Club. He was then an 
active member of it, and still is, I believe, and so am I. 

12Q. Did Mr. Hayes ever consult you professionally 
in regard to a refrigerating or water defrosting unit? 

A. He did. 

13Q. When was that? 

A. I would say it was after lunch in the afternoon. 
[609] I cannot give the day without referring to my 
diary. I have a memorandum of that date in September, 
1934. 

14Q. Will you produce your diary and refer to it and 
refresh your recollection. 

A. It was Wednesday, September 5, 1934. 

Mr. Lyon: May I see, please, what the witness is re- 
ferring to. 

15Q. What are you referring to? 
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A. Jam referring to my 1934 daily diary. 

Mire Eyvones JLet me see it, please: 

16Q. Is this a photostatic copy of your September 5, 
1934 daily diary you have just referred to? 

A. That is correct. 

Mr. Neave: I offer it in evidence as Plaintiff’s Ex- 
hibit 24. 


(Plaintiff's Exhibit 24, so offered in evidence, is at- 
tached to these depositions. ) 


17Q. What did the entry in your diary mean? 

A. It means that Joe Hayes disclosed to me an inven- 
tion and that he asked that a preliminary search be made, 
which search is made by Mr. Galt in Washington, that 
being a part of our partnership agreement. 

18Q. Did you write to Mr. Galt in regard to a search 
that was to be made for Mr. Hayes? 

A. I did. [610] 

19Q. I show you a photostat of a letter dated Sep- 
tember 5, 1934, to Dwight D. Galt, and ask you what 
that letter is, whether you recognize it? 

A. This is a 5-page letter, written by my then secre- 
tary Ann M. Kramer, and my numeral is shown as No. 4. 
It is signed “ELG’, those being my initials. 

20Q. Did you sign those initials? 

Peeeledid. sir. On page 3, the third lites the trd 
last word, it is my correction. I cannot tell whether ir 
was made in ink or pencil from this photostat. In the 
fifth line. the word “coil” was stricken out by me. The 
two words, “when cooling” was added by me either in pen 
or pencil. In the second line of the next paragraph the 
tense of the verb was changed from “then are” to “may 
be’. In the second last line I inserted, “and eliminates 
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frosting”. Again, on page 4, I cannot tell whether I am 
and I 
might add “deluge” was Joe Hayes term for the arrange- 


the one that underscored “deluge type defroster”, 


ment—but the addition to the sentence, “prevention of 
ice blocks freezing together” is in my handwriting. The 
insertion, “that”, in the following paragraph also is in 
my handwriting. 

21Q. The letter seems to refer to certain drawings. 


Have you the drawings? ven dormer 
220. Have you your office copy of this original 
letter? [611] Bm Il Oe anere, 


23Q. Is the original letter in your possession? 

Ae litsice noe 

24Q. How does it happen that you do not have the 
copy of this letter or the drawings? 

A. I might explain it this way: we are very cramped 
for storage space, and periodically we go through our 
files and strip them, and I believe that about three or four 
years ago we took out everything from the files of the 
miscellaneaus A to Z, such as relate to casual clients, and 
discarded them so we would have more space in our files. 
That leaves only in our files at the present time from 
1935 on. 

Mr. Neave: I ask that this letter of September 5, 1934 
be marked as Plaintiff’s Exhibit 25 for identification. 

25Q. Did you receive any reply from Mr. Galt to 
your letter of September 20th? 

A. My letter was not dated September 20th. 

26Q. I beg your pardon, 
Sth, Plamtift s xhibitezo 

A. Yes. It was Mr. Galt’s custom to report back to 
us anywhere from ten days to two weeks, and then we 


your letter dated September 


report to the client. 
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27Q. I show you a photostat of a copy of the letter 
dated September 20, 1934, and ask you if you can identify 
hele 

A. I can identify it to this extent, that I believe it 
[612] is a carbon copy, and possibly one from Mr. Galt’s 
files, of the original letter which came to me probably 
two or three days after its date as shown here, September 
20, 1934, and it is the official report from him on my 
search sent to him by my letter of the 5th. 

28Q. Have you the original of this letter in your files? 

A. I donot. That was attached to the drawings and 
tae carpon ot my letter to Myr Galt, it beine lis practice 
to send with his report all inclosures, including drawings, 
except the original letter of transmittal, and that he re- 
tained in his file. That is his practice and ours. 

Mr. Neave: I will ask that the Galt letter of Septem- 
ber 20, 1934, be marked as Plaintiff’s Exhibit 26, for 
identification. 

29Q. Did you render to Mr. Joseph Hayes any report 
after receiving Mr. Galt’s letter of September 20, 1934? 

Pee that is iny eustom, and | feel certain that I did. 
However, that carbon of the report so rendered also was 
thrown away when we thinned out our files. 

300. I show you a letter on the letterhead of Lock- 
wood, Goldsmith & Galt, dated September 24, 1934, pur- 
porting to have been signed by Elmer L. Goldsmith, and 
ask you whether you recognize your signature, and whe- 
ther or not this is the report which you made to Joseph 
Hayes? 

A. May I see the Galt report to me? This is a letter 
[613] which I dictated to my secretary, Mrs. Kramer, 
whose initials appear on page 2, at the bottom, and my 
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No. 4 again appears, the signature is mine, and I find 
quoted at the top of the page an abstract taken from Mr. 
Galt’s report to me of the 20th. This letter is dated Sep- 
tember 24, 1934, on our letterhead, and lists the patents 
by name, number, and date, which are referred to in his 
report by number only. 

Mr. Neave: I ask that this letter from Mr. Gold- 
smith to Mr. Hayes, dated September 24, 1934, be marked 
for identification as Plaintiff's Exhibit 27. 

31Q. Did you render any bill to Mr. Hayes for the 
work that you did for him in connection with the report 
which you rendered, as shown in Plaintifft’s Exhibit 27? 

A. Yes, we did. 

32Q. Can you produce the bill or any copy of it? 

A. I cannot produce the bill because that went to the 
client, but I can produce our office copy. 

33Q. Will you do so, please, and compare the photo- 
stat I am handing you to see whether it is a correct copy 
of the original? 

A. The photostat is a true copy of the bill to Mr. 
Hayes, dated October 1, 1934, referring to his search on 
September 5, 1934, and giving the amount of the bill, but 
it does not show the perforations that the original copy, 
not the original bill, would normally show. However, 
there is a mark [614] on there that does not show in the 
copy, and which I am unable to explain, and that can read, 
“1” a mark, and “4.” That may be an “and” sign’ 1 ide 
not know what that means. The letters, “Pd. 10/8”, I 
recognize the handwriting of Orpha McLaughlin, who is 
now Mrs. Mark Pangborn, of this city, and shows that 
Joe Hayes paid this bill on the 8th of October, Joe Hayes 
having established credit in our office. That is why he 
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was not billed on that particular day that he ordered the 
search. 

Mr. Neave: I offer in evidence photostatic copy of 
the copy of the bill to Mr. Joseph Hayes, dated October 
1, 1934, as Plaintiff’s Exhibit 28. 


(Plaintifi’s Exhibit No. 28, so offered in evidence, is 
attached to these depositions. ) 


34Q. Did you ever file a patent application on this 
disclosure for Mr. Hayes? A. Our firm did not. 


Mr. Neave: You may cross-examine, Mr. Lyon. 


Cross Examination 

By Mr. Lewis Lyon: 

35Q. How does it come, Mr. Goldsmith, that you are 
able to produce some portions of this record and some 
portions you are not able to produce at the present time, 
including the sketch or drawing that purportedly ac- 
companied your letter of September 5, 1934, to Mr. 
Gale [oils 

A. I presume that the photostat copy of my original 
letter of transmittal to Mr. Galt was photostated and was 
produced and submitted to me for identification today. I 
believe he has all his files because he has a large garage in 
Hyattsville, and I think he keeps them out there. How- 
ever, the drawing which accompanied that letter, and the 
carbon of my letter to Joe Hayes in response to that re- 
port, and the original letter of Mr. Galt to me reporting on 
the search, were thrown out three or four years ago when 
we stripped our files for more space. 


360 


~ 


then, Mr. Goldsmith, or are they copies? 


Where did these particular copies come from 
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Mr. Neave: I might make a statement on the record 
here to shorten the examination I obtained photostatic 
copies of Plaintiff’s Exhibit 25 from Mr. Galt. I have 
asked Mr. Galt whether he would be willing to come to 
Chicago and testify concerning this letter and Plaintiff’s 
Exhibit 26, a photostatic copy of which I also obtained 
from him, in the event Mr. Lyon would not stipulate that 
these photostats might stand as the originals. I have with 
me here a letter from Mr. Galt in which he stated that a 
copy of a proposed stipulation which I had drawn up and 
had sent to him was correct, but that he would come to 
Chicago if it were necessary. The photostat, Plaintiff’s 
Exhibit No. 27, was taken of the original of the letter in 
the files of Hayes Brothers, which [616] original will be 
produced tomorrow by a duly qualified witness. 

A. I believe, Mr. Lyon, that answers your question. 1 
would have surmised they were taken from the original 
sources in whose possession they have been. 

37Q. What I am trying to find out, frankly, is where 
is this sketch that is supposed to accompany Exhibit 25 
for identification? 

A. That sketch was returned to me by Mr. Galt. He 
never mentions in his letters he is returning inclosures, as 
far as I can recall, but they always come back to the office 
here when they are sent down there. He retains only the 
original letter of transmittal. 

38Q. Where is the sketch at the present time then? 

A. You know as well as I do. I said it was stripped 
from our files, and the custom is in this building when any 
material is thrown out it 1s placed out in the halls in large 
piles. They get a truck and take it down in the basement, 
and then they bale it, and then it is sold as waste paper. 
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39Q. Then you are certain that you do not have, nor 
does Mr. Galt have, nor does Mr. Hayes have a sketch? 

A. I cannot speak for Mr. Hayes, but I am positive 
Mr. Galt does not have it and I am positive it is not in our 
files, or I would produce it. 

40Q. Did you ever hear anything from Mr. Hayes in 
response to your letter to him of September 24, 
1934? [617] 

A. No, because Joe Hayes was at that time not in the 
best of health, and he usually leaves—still does, in fact— 
he usually leaves Indianapolis late in the fall and does not 
return until in the early spring; he goes to Florida practi- 
cally every year. I would not say positively he has gone 
every year, but I would say that is his general practice. He 
ierover /Q0 atthe present time. 

41Q. You never had any reply then from Mr. Joseph 
Hayes to your letter of September 24, 1934? 

AL Nothing, unless I saw him at the Columbia Club or 
the Scientech Club and commented on what was he going 
to do about it, or something like that, but I have no re- 
collection I ever raised the question. A search was made 
and a report was rendered. So far as my records show, 
that concludes the transaction. 

42Q. Were you acting as attorney for the Frick people 
at the time you wrote this letter? 

A. I was not. I was acting as Joe Hayes’ personal 
attorney. 

430. I mean outside of this particular communica- 
tion, were you also employed by the Frick people? 

Oo ne coieardtor the Prickwicoplewsia Nh may have 
mentioned it in the letter there it was because Joe Hayes 
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had repeated the matter to me. I have never been employed 

by the Frick people, so far as I know, or our firm. [618] 
44Q. Then you statement in this letter of September 

5, 1934 which says, “The Frick people, who have seen this 

device’, etc., was a matter that was merely told you by Mr. 

layes is that concen: 

A. That is correct. And there are a lot of other state- 
ments in that letter that contain the same type of hearsay 
evidence or background. 

45Q. By whom are you employed at the present time in 
this matter, Mr. Goldsmith? 

A. Mr. Loeffel employed me when this matter first was 
brought to my attention again. 

46Q. Mr. Loeffel of the Marlo Coil Company ? 

A. That is correct, and all bills have been rendered to 
the Marlo Coil Company. 

47Q. And you are being compensated by the Marlo 
Coil Company for your services in giving this testimony? 

ie tammotr 

480. You expect to be? 

A. TLhope to enter a time charge. 

49Q. To the Marlo Coil Company? 

o. Thatis corieck 

Mr. Lyon: That is all. 


Redirect Examination 
By Mr. Neave: 

500. Do I understand from your cross examination 
that [619] the description contained in your letter of 
September 5, 1934, Plaintiff's Exhibit 25, is a statement 
of the disclosure that was made to you by Mr. Joseph 
Hayes? 
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Mr. Lyon: Objected to as leading. 

Ee) Uhatis correct. 

Mr. Neave: That is all, Mr. Goldsmith. 

And further deponent saith not. 

Mr. Neave: It is hereby stipulated by and between the 
parties hereto by their counsel, that if Dwight B. Galt 
were called as a witness of behalf of plaintiff in this case 
he would testify as follows: 

(1) That he is a patent attorney, with an office in 
Washington, D. C., and the partner of Elmer L. Gold- 
smith a patent attorney with an office in Indianapolis, In- 
diana. 

(2) That on September 8, 1934 he received at his affice 
in Washington, D. C., a letter from Elmer L. Goldsmith, 
Indianapolis, Indiana, dated September 5, 1934, an exact 
photostatic copy of which is Plaintiff’s Exhibit 25. 

(3) That on September 20, 1934, in reply to said letter 
of September 5, 1934, he wrote a letter to Elmer L. Gold- 
smith, an exact photostatic copy of a carbon of which is 
Faldintitt s Exhibit 26. 

(2 Uhat said letter of Septeniber 5) 1934 sand) said 
carbon copy of reply dated September 20, 1934, have been 
and still are in his possession in his office files in Washing- 
tome C. (| 620] 

Mr. Lyon: It is so stipulated. 

Mr. Neave: I offer in evidence Plaintiff’s Exhibits 25 
and 26. 

(Plaintiff's Exhibits 25 and 26, so offered in evidence, 
are attached to these depositions. ) 
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Mr. Neave: The next witness is Mr. Stage, Charles E. 
Stage. 

The Court: Are you skipping Simons? 

Mr. Neave: Yes, skipping Simons. 

The Court: You are not offering that? 

Mr. Neave: Not offering that. 

Mr. Lewis Lyon: Your Honor, I would lke to offer 
the deposition of Earl Charles Simons, and 1 would like 
to read the cross examination. 

The Court: You will have to read the direct then be- 
fore the cross gets in. 

Mr. Lewis Lyon: Then I will read the direct. 


BARE CHARLES 51 MONS 
being first duly sworn to testify the truth, the whole thuth 
and nothing but the truth, relating to said cause, deposes 
and says: 
Direct Examination 
By Mr. Neave: 
1Q. What is you full name? [621] 
A. Earl Charles Simons. 
2Q. What is your residence address? 
A. 944 North Tacoma. 
3Q. That is in Indianapolis? 
A. Indianapolis. 
4Q. Will you state whether or not you and your father 
leased the premises of the Polar Tce Company on the corner 
of 10th and Tacoma Streets in Indianapolis from approxi- 
mately October, 1936 until at least October, 1940? 
A. Yes, but it was in April, 1936. 
SQ. Was it April, 19sec. Ai Meg 
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6Q. I show you Plaintiff's Exhibits 18, 19, 20 and 21, 
and ask you whether each of those exhibits shows the 
premises which you leased from the Polar Company? 

A. Yes, that is the same thing. 

7Q. Referring to Plaintift’s Exhibit 21, will you tell 
me when you took over the lease in 1936 whether or not the 
arrangement of the piping and valves was as shown in 
this Exhibit 21? 

Pee cetar as | know, they are the same; there has 
never been any changes made. 


Cross Examination 
By Mr. Lewis Lyon: 

8Q. Mr. Simons, were you present when these photo- 
graphs, [622] Exhibits 18, 19, 20 and 21 were taken? 

En Yes 

9Q. Who else was present? 

A. Well, I cannot recall the man’s name. This man was 
naere, 

Mr. Lyon: Pointing to Mr. A. G. Loeffel. 

10Q. Anyone else? 

A. And this man was there, you were there that time. 
(Pointing to Mr. Neave.) And there was some men from 
Hayes Brothers that was there. I cannot recall who else; 
I don’t recall the names. 

11Q. Has it been your practice since leasing this 
premises and this ice room to keep in that room not only 
ice but fresh milk, soft drinks, and other like commodities? 

A. Well, yes. 

12Q. I believe, Mr. Simons, that I in company with 
Mr. Hy Jarvis called at your place yesterday noon, did we 
not? vee Uhattiserioht, 
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13Q. And at that time we took a temperature reading 
of the temperature inside the room on thermometer, and 
that thermometer showed the temperature in the room was 
a little over 33 degrees Fahrenheit. Isn’t that correct? 

Poeeinat ase ticiit. 

149. And _ there were in the room, besides what is 
shown in these photographs, an ice conveyor connected with 
a coin- [623] operated ice dispensing machine, isn’t that 
Colmecr® A. That is right. 

15Q. And on that conveyor at the time I was there 
there were pieces of ice of about 25 pounds, is that cor- 
Tect # A. Twenty-five and fifty. 

16Q. And those pieces of ice in the room were not 
frozen together, were they? fee NIG, 

17Q. And they were in a suitable condition for dis- 
pensing through that dispensing machine, were they not? 

A. That is right. 

180. Directly under the ceiling coil, as illustrated in 
Plaintiff’s Exhibit 19, there were three cases of soft drinks, 
including one or more cases of Coca-Cola, were there not? 
Exhibit 19 is this one. Directly under that cooling coil on 
the floor there was three cases of these soft drinks, were 
eee jorehet AQ yes We keep them there: 

19Q. And in the opposite end of the room, I mean 
opposite from the ceiling coil, and in the portion not shown 
of the room as the room is illustrated in Plaintiff’s Exhibit 
18, there was fresh milk stored. Isn’t that true? 

ven Uhatsiseniedy 

20Q. And you told me that that had been your custom 
to store such articles for the entire period that you had had 
[624] possession of this storage room. Isn’t that correct? 
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A. Well, we haven’t handled milk ever since we have 
handled that station, but we have always had soft drinks. 

21Q. How long have you stored milk in there? 

A. Well, I would say in the last, oh, four years. 

P20.) Whats during the entire year? 

A. Yes, the year ’round. 

23Q. At the time we were there we inspected the water 
rot of the inside wall structure, the water rot as illustrated 
by the letter “W” and arrows in Plaintiff’s Exhibit 19, 
and as it is also illustrated by the arrow “AA” in Plain- 
tiff’'s Exhibit 18, did we not? A. That is right. 

24Q. And that is water rot, is it not? A. It was. 

25Q. And to your knowledge, that water rot condition 
has been prevalent in that ice room since you first leased 
ie preinises. ls that correct? 

A. No, it was not that bad. 

26Q. It has been getting progressively worse? 

poe Yes, 

27Q. But it was there when you first leased the premis- 
es? A. That is right. 

28Q. It is a fact, is it not, Mr. Simons, that during the 
operation of this structure which you state you have [625] 
leased from the Polar Ice & Fuel Company, that you have 
had occasions when the spray pipes in the ceiling coil unit, 
as illustrated in Plaintiff’s Exhibit 19, froze up, isn’t that 
true? 

A. Well, they have stuck some, yes, before I learned 
how to defrost it right. 

290. And in order to get that sticking, as you say, or 
freezing up condition eliminated you turned off the con- 
denser and compressor unit, as that structure is illustrated 
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in Plaintiff’s Exhibit 21 in front of you, and allowed the 
temperature of the coil to reach the temperature of the 
room, which eliminated the stuck or frozen up condition. 
Isn’t that correct? A. Uhais sieht 

300. It is also true, is it not, Mr. Simons, in viewing 
Plaintiff's Exhibit No. 19, as we inspected the structure 
yesterday, that the point “L” of the pipe “B”, is higher 
than the point “M” of that same pipe “B”’? 

A eS, 

31Q. And it is also true that this pipe “A” is similarly 
inclined between the points “R” and “S”, isn’t that true; 
that is, that the point “R”’ is liigher than the peta ems 

A. I don’t know about that one, but I do know this 
one is. 

32Q. During the winter months it has been your prac- 
tice [626] to disconnect the refrigerating unit as illustrat- 
ed in Plaintiff’s Exhibit 21, and not to operate that unit. 
Isn’t that correct? Peeediat is Consecn 

33Q. That is, maintaining a temperature in the storage 
room of approximately 33 degrees, as we saw it yesterday? 


A. That is right. 

34Q. And you endeavor to maintain through the use of 
the refrigerating machine a similar temperature during 
summer months, do you not? A. That is right. 

35Q. During the time that you have been storing milk 
in this storage room for the last four years, as you have 
testified, you have not at any time found that milk frozen, 
have your BING, 

36Q. And the same is true with respect to the soft 
drinks that you have stored in the room since you first took 
over the lease? 
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A. Unless it is in the wintertime in real cold weather, 
sometimes it freezes down towards the vending machine 
there. 

37Q. That is in the wintertime when you are not 
operating the unit? A. That is right. 

38Q. But in summer months when you have operated 
the unit [627] you have never had the soft drinks freeze, 
have you? A. No. 

39Q. Is it not a fact, Mr. Simons, that it is necessary 
to drain the water from this system in the shed which is 
outside of the storage room during the winter months to 
prevent water freezing in those pipes? 

A. Well, now, I never take care of that. Polar always 
comes out every fall and disconnects all that, and why they 
disconnect it, I don’t know. I never have a thing to do 
with that part of it. 

40Q. But you do know if water was left in those pipes 
in that shed that the water would freeze? 

A. That is right. It would freeze in there because 
there is no heat or anything in there. 

ijeeevem: That 1s all, 

The Court: Do you want to recess now until 2:00 
o'clock ? 

Mr. Lewis Lyon: Yes, your Honor. 

The Court: Very well. 2:00 o’clock. 


(Whereupon, at 12:00 o’clock noon, a recess was taken 


until 2:00 o’clock p. m.) [628] 
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Los Angeles, California, September 20, 1946, 2:00 
o'clock p. m. 

ite Count: Bx panies 

The Clerk: No ex parte, your Honor. Further trial. 

Mr. Lewis Lyon: I will go back to question 39, page 
142, just to be sure, your Honor. 

The Court: Very well. 

39Q. Is it not a fact, Mr. Simons, that it is necessary 
to drain the water from this system in the shed which is 
outside of the storage room during the winter months to 
prevent water freezing in those pipes? 

A. Well, now, I never take care of that. Polar always 
comes out every fall and disconnects all that, and why 
they disconnect it, I don’t know. I never have a thing to 
do with that part of it. 

400. But you do know if water was left in those pipes 
in that shed that the water would freeze? 

A. That is right. It would freeze in there because 
there is no heat or anything in there. 


Mr. Lyon: That is all. 


Redirect Examination 

By Br. Neave: 

410. Mr. Simons, was the refrigerating unit operat- 
ing yesterday when Mr. Lyon was out there? 

iN No, sir. 

420. What was the outdoor temperature yesterday, 
do you recall? A. I don’t recall. 

43Q. It what portion of the refrigerating room do 
you usually keep your milk? 

A. Well, in the opposite end of the unit end. 
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449. And that is true in the summer as well as the 
winter ? A, That is right. 

45Q. You testified that occasionally there was a stuck 
condition. When there is a stuck condition, did you use 
the water defrosting shower? 

A. No; that is generally what froze up a little bit on 
me. 

46Q. Did it run at all? 

A. No, sometimes it wouldn’t run at all. That was be- 
fore I learned how to operate the machine, but after all, 
I don’t know, it has been quite some time, but somebody 
told me how to do it, and if I may show it here— 

47Q (Interposing) Yes. Is that Plaintiff’s Exhibit 
No. 21? 

A. Yes. I always turned this valve “8” up here to de- 
frost the machine, and when I did that and shut it off 
here that always left water in this line, and naturally at 
some time it would stick up here on this machine up here, 
and when [630] it did that I would just turn off the 
compressor here and let the fan blow until it got all the 
frost off the coils, and then turn it back on. 

Mr. Lyon: Let the record show in the last statement 
when the witness pointed to the exhibit he pointed to the 
top of the coil unit, as shown in Plaintiff’s Exhibit 18. 

48Q. Has this McQuay refrigerator unit, which is 
shown in Plaintiff's Exhibit 19, as being attached to the 
ceiling, has that sagged from the ceiling? 

A. Well, it looks like it has to me. 

49Q. Did you examine it yesterday? Pee Yes, 

50Q. How much is point “L” above point “M” as 
shown on Plaintiff’s Exhibit 19? 

A. JI would say it is about an inch. 
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51Q. Did you measure? 

A. Measured it yesterday. 

52Q. You testified as to the condition of the refrigera- 
tion room. Is it now in the same condition as it was in 
LOS. 

A. You mean the walls and things like that? 

50 Onn cs. 

A. No, they are worse now than they were then. 


Recross Examination 
Q. By Mr. Lewis E. Lyon: 54Q Mr. Simons, in 
this [631] room is there a fairly even temperature main- 
tained throughout the room during the time the unit is 
operating? A. I would say so, yes. 
Mr. Lyon: That is all. 


By Mr. Neave: 

55Q. What are the dimensions of the room, do you 
recall? A. I don’t recall. 

56Q. What would be your best guess, your best 
estimate ? A. I would say it is about 25x15. 

57Q. How high is the ceiling? 

A. About six and a half foot, I would say. 

Mr. Neave: That is all. 


Mr. Neave: The next witness was Charles E. Stage, 
who was the office manager and in charge of the records 
of the Hayes Brothers, Inc., who sold the unit which we 
are claiming is a prior sale in this instance. 

He produced Exhibit 27, which is the Goldsmith-Hayes 
letter of September 24, 1934, and he also produced the 
Hayes sketch which is Exhibit 29. 
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I offer the direct examination of this witness to be 
copied into the record. 

There was no cross examination. 

The Court: Very well. 

Mr. Neave: There is also a stipulation on page 151 
which [632] I ask be copied into the record. It relates to 
iiemsikecteheot Exhibit 29 to the effect than im Mi Hiayes 
were called as a witness he would testify that he made the 
sketch some time during the spring of 1934. 

dhe Court; Very well. 


CIR SES Jo SVU Ge. 


being first duly sworn to testify the truth, the whole 
truth, and nothing but the truth, relating to said cause, 
deposes and says: 
Direct Examination 

By Mr. Neave: 

1Q. What is your full name, Mr. Stage? 

Eee cmaries Ef. Stage: 

2Q. Your residence address? 

A. 452 North Dearborn Street, Indianapolis, Indiana. 

3Q. Who are you employed by? 

A. Hayes Brothers, Incorporated. 

4Q. How long have you been employed by them? 

Pw oitice: Vanch 5, 1923. 

5Q. That is Hayes Brothers in Indianapolis? 

A. Indianapolis, yes. 

6Q. Are you the office manager and in charge of the 
office records? (ani | Coe 

7Q. I show you Plaintiff’s Exhibit 17, which is a 
photostat of a carbon copy of a letter from Polar Ice & 


498 Refrigeration Engineering, Inc., etc. 


(Deposition of Charles E. Stage) 
Fuel Company to Hayes Brothers, dated May 2, 1934, 
and ask you whether you made a search at my request to 
see if you could find in the records of Hayes Brothers 
the original of this letter? 

A. Is this the copy of the letter here? 

8Q. This copy. 

A. No, I couldn’t find that letter at all; I couldn't 
find it anyplace. 

9Q. I show you Plaintiff's Exhibit 27, which is a 
photostat copy of a letter dated September 24, 1934, from 
Elmer L. Goldsmith to Mr. Joseph Hayes, and ask you 
whether you looked in your records at my request to see 
if you could find the original of this letter, and if you 
found it, will you please produce it? 

A. This is apparently the original of it right here 
that I found in Mr. Hayes’ records. 

10Q. The original you have produced of Plaintiff’s 
JBocinlent 27 Wo that is maine. 

11Q. And that was in the files of Hayes Brothers? 

eee Ue iateis ent: 

120. Is Mr. Joseph Hayes president of Hayes 
Brothers? A. Yes, sir. [634] 

13Q. Where is he now? 

A. He is vacationing in Florida, Miami, Florida. 

14Q. Can you give me his address there? 

A. 427 South West, 30th Road, Miami, 36, Florida. 

15Q. At my request have you made a search of the 
records of Hayes Brothers to try to find any original 
sketches made by Mr. Hayes of a water defrosting in- 
stallation ? A Ves iiniave: 
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16Q. Could you produce anything that you found? 

A. The only sketch I found was this sketch here. 

Mr. Neave: I will ask that this sketch be marked as 
Plaintiff’s Exhibit 29 for identification. 

17Q. Are you familiar with the handwriting of Mr. 
Joseph Hayes? A. Yes, sir. 

18Q. Can you tell me whether or not Plaintiff’s Ex- 
hibit 29 was written by Mr. Joseph Hayes? 

A. This is his handwriting. 

19Q. Have you any personal knowledge as to when 
Plaintiff's Exhibit 29 was drawn or made, written and 
drawn? 

A. No, I don’t, unless he has.a date on it here. J don’t 
have any personal knowledge, though. 

200. At my request, have you made a search of the 
records of Hayes Brothers to try to find any engineering 
[635] data or drawings of a refrigeration installation 
made by Hayes Brothers at the Polar Ice & Fuel Company 
service station at the corner of 10th and Tacoma Street? 

A. Yes, sir, I have. 

21Q. Did you find any? 

A. I was unable to find any. 

Mr. Neave: You may question. 

Mr. Lyon: No cross examination. 

Mr. Neave: It is hereby stipulated that the Notary 
may photostat or photograph Plaintiff’s Exhibit 29, send- 
ing copy of the photostat or photograph to plaintiff and 
defendant’s counsel, and mark a copy of the photostat or 
photograph as the original exhibit in evidence, returning 
the document offered in evidence today, to Mr. Stage, so 
it may be kept in the records of Hayes Brothers. 
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Mr. Lyon: That is satisfactory. In order to avoid any 
delay in these proceedings and any possibility of being 
required to go to Florida, I will stipulate if Mr. Hayes 
was called as a witness that he would testify he made 
this drawing or sketch, Plaintiff's Exhibit 29, and the 
accompanying writing, some time during the spring of 
1934, if that is satisfactory. 

Mr. Neave: That is satisfactory. I would like to offer 
in evidence Plaintiff's Exhibits 18, 19, 20, 21 and 
27. [636] 


(Plaintifi’s Extibits 18, 19, 20, 21 and 27, sem@menca 
in evidence, are attached to these depositions. ) 


Mr. Neave: The next witness was Charles Edward 
Martin, who leased the premises in 1934, and you will 
recall that it was Martin that Hays explained the opera- 
tion of the unit when it was put it. 

The Court: He so testified. 

Mr. Neave: Yes. He identified the layout of the pip- 
ing valves in plaintiff’s Exhibits 18 to 21, and there was 
no cross examination. 

I ask that this be copied into the record. 

Tine (core Ihe sak, 

Mr. Lewis Lyon: ‘There was no testimony about what 
the temperature of operation was. 

Mr. Neave: That is correct. 

The Court: From counsel’s statement I assume that it 
was merely corroborate of the previous explanation of the 
layout which had been given. 


Mr. Neave: That is correct, your Honor. 
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CARIES EDWARD MAKIN 


‘being first duly sworn to testify the truth, the whole truth, 
and nothing but the truth, relating to said cause, deposes 
andesaye? 037 | 
Direct Examination 

By Mr. Neave: 

1Q. What is your full name, Mr. Martin? 

A. Charles Edward Martin. 

2Q. What is your residence address? 

Lue Collere. 


3Q. Indianapolis? Pee Ges: 

4Q. Did you lease from the Polar Ice & Fuel Company 
a service station at the corner of 10th and Tacoma in the 
year 1934? ee eS..cir, 

5Q. During the period of your lease was there any 
refrigeration equipment installed? 

A. Yes, sir. 

6Q. Did you have any complaint concerning that 
equipment after it was first installed? 

Pueeeves \Ve coulda t set it defrosted right ana tey 
were going to take it out. 

7Q. Did they take it out? Dae NGyesns 

8Q. What was done to the equipment? 

A. They put the defroster on—Hayes Brothers did, 
and— 

9Q. (Interposing) Have you finished your an- 
swer? [638] 

A. They put the defroster on and we didn’t have any 
more trouble. 

100. What did the defroster consist of? 

A. Water. 
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11Q. Water sprays down over the coils? 

ees Sik. 

120. I show you Plaintiff’s Exhibits 18, 19, 20, and 
21 and ask you whether or not they are views of the 
premises which you leased from the Polar Ice & Fuel 
Company? (NG Nas Sie, 

13Q. Referring to Plaintiff’s Exhibit 21 and to the 
piping and valves shown in that exhibit, do you recall 
whether or not the piping and valves as they were in 1934 
when you leased that building were arranged in the same 
manner and are the same type of piping and valves as 
those shown in Plaintiff’s Exhibit 21? 

A. This was all put in after I came there. 

140. You mean the piping? 

A. Yes, sir. It was not hooked up when I first went in 
the station. 

15Q. While you were still there what was done? 

A. They installed the unit and the piping after I was 
in there, and I don’t see any changes in any of it; it looks 
all the same to me. 

Mr. Neave: That is all. [639] 

Mr. Lyon: That is all. 


Mr. Neave: Plaintiff’s Exhibits 18 and 19 are the 
photographs, and on them they bear an endorsement “July 
21, 1944, Bass Photo Company, I. H. Schafer,” and Ex- 
hibits 20 and 21 bear a similar endorsement except that 
the date July 24, 1944, is there. I find that there is no 
stipulation that these photographs were taken on those 
dates as indicated on the photographs, and I ask Mr. Lyon 
whether he will not stipulate to that. 
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Mr. Lewis Lyon: Do you say that is when they were 
taken? 


Mr. Neave: Yes. 

Mr. Lyon: So stipulated. 

The Court: Very well. Stipulation approved. 

Does that finish the Indianapolis matter? 

Mr. Neave: That finishes the Indianapolis matter. 

I offer in evidence Exhibits 13 to 29 inclusive, which 
are the Indianapolis exhibits, your Honor. . 

item otis ee .cmitted. 


(Plaintiff's Exhibits 13 to 29 inclusive, respectively, 
received in evidence. ) 


[ Note: Plaintiff’s Exhibits Nos. 13 to 21 and 23 to 29 
will be found in the Book of Exhibits at pages 1127 to 
iis Seandit39 to 1151.) 


Mr. Lewis Lyon: We will offer Exhibit A, the sketch, 
attached to the deposition. 

The Court: The depositions as read and referred to 
as taken, together with all the exhibits offered by either 
party [640] or both parties or each party or all parties 
are admitted. 


(Defendant’s Exhibit A received in evidence.) 


[ Note: Defendant’s Exhibit A to Deposition of Wit- 
ness Barton will be found in the Book of Exhibits at 
page 1547. ] 


Mr. Neave: The next series of depositions relates 
your Honor, to a prior use of the Illinois Steel Company 
at its South Works plant in Chicago. This is a dry blast 
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system somewhat along the lines of the one which we 
have previously seen. 

I ask that the reporter copy into the record the stipu- 
lation which is contained on pages 2 and 3 of the depo- 
sitions, just before the deposition of Nicholas L. Tominac. 


It Is Stipulated by and between the parties by their 
counsel : 

1. That the hearings in Chicago are held pursuant to 
notice served upon the defendant, and now before the 
Notary, Miss E. M. Franklin. 

2. That the provision of Rule 26 (a) of the Federal 
Rules of Civil Procedure that depositions taken prior to 
service of answer shall be by leave of the court, is hereby 
waived. 

3. That the witnesses shall be sworn by Miss E. M. 
Franklin, who is fully qualified under the provision of 
Rule 28, Sections (a) and (c) of the aforementioned 
Rules. 

4. That the testimony given here shall be taken steno- 
graphically and transcribed by Miss E. M. Franklin. [641] 

5. That the testimony, when transcribed, shall be sub- 
mitted to the witness for examination and shall be read to 
or by him, and any changes in form or substance which the 
witness desires to make shall be entered upon the deposi- 
tion by Miss E. M. Franklin, with a statement of the 
reasons given by the witness for making them. 

6. That the signing of the depositions as read and cor- 
rected by the witness is hereby waived. 

7. That Miss E. M. Franklin, after duly certifying the 
depositions, shall send them by registered mail to ths Clerk 
of the District Court of the United States, Southern Dis- 
trict of California, Central Division, for filing. 
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8. That the cost of the original transcript, exhibits, 
attendance fees and Notary’s fees shall be borne in the 
first instance by plaintiff, but shall be eventually charged 
as taxable costs to the losing party. 


PACHOEAS &. TOMINAC 


called as a witness on behalf of the plaintiff, having been 
first duly sworn, testified as follows: 


Direct Examination 

By Mr. Neave: 

Ql. Mr. Tominac, would you give us your full name? 

Pee ticnolacmes lonunac: [-o-m-1-n-a-c. 

Q2. Where is your residence? 

A. 9720 Commercial Avenue, South Chicago, Iili- 
nois. [642] 
-Q3. Where are you employed at present? 

A. Iam at present employed by the Carnegie-Illinois 
Steel Company. 

O04. What is your occupation? 

A. Now I am a tool welder. 

Q5. How long have you been employed by Carnegie- 
Illinois Steel Company, or its predecessor? 

A. Since 1906. At that time it was Illinois Steel, not 
Carnegie. 

Q6. What was your job when you joined the Illinois 
Steel Company in 1906? 

A. I was a handyman in the steel works. 

Q7. What was your next job with the Steel Company? 

A. My next job was at the dry blast plant. That plant 
started building in the summer of 1906 and was finished 
in the fall of 1907, and I was given a job as a second 
engineer, that was my title, but I had charge of all the de- 
frosting. 
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Q8&. Who were your immediate superiors? 

A. Mr. Charles Leinert, he was the Chief Eieimscem 
and the Assistant Chief was Mr. Albert Gaide. 

O9. Is Mr. Leinert still alive? 

A. No. Mr. Leinert is dead. 

Q10. How about Mr. Gaide? 

A. Mr. Gaide is still living. 

Oll. How long did you remain on this job? [643] 

A. I remained on this job until they shut the plant 
down. That was about 1911 or 1912, something like that. 

Q12. What is the purpose of a dry blast plant? 

A. The purpose of a dry blast plant is to dehumidify 
the air or I had better say freeze the moisture out of the 
air to be used in the blast furnace department. 

Q13. What did the dry blast plant consist of in the way 
of buildings ? 

A. First, was an engine room or compressor and a 
brine pump room, brine cooling room and refrigerator 
room. 

O14. Can you describe in a short manner what 
generally took place in each of these rooms? 

A. Well, in the engine room the ammonia was compres- 
sed and sent up to ammonia condensers where it was cooled 
off and came back down there in a brine which goes 
through the coils and refrigerators to freeze the air. 

O15. What happened in the refrigerator building? 

A. In the refrigerator building the air was going 
through the coils to freeze all the moisture out of the air, 
or better stated, to dehumidate it. The air was taken from 
the outside and blown into the fan, into the tunnel. 
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O16. Where was this tunnel? 

A. The tunnel was down beneath the refrigeration 
building. In that tunnel there were seven doors, seven 
shutters, and each one of these shutters was open while the 
re- [644] frigerator was in good working condition, or 
working. 

O17. Where did these shutters lead the air to? 

A. The shutters lead the air to the coils, and it goes 
right through the coils up to the suction opening which was 
on the top, two suction openings on the top. 

Q18. Was the refrigerator building a big room, or 
was it divided up? 

A. That was divided in seven compartments. There 
was pipes in each compartment. 

Q19. Now, these pipes that you referred to, what did 
they have in them? 

A. The pipes had a brine in there. 

O20. And what was the purpose of the brine? 

A. The brine was to cool off the air. 

Q21. Where did the air go to after it passed through 
these brine pipes? 

A. It went right into the intake on the right of the 
last floor. 

22eelcetnat the top floor? 

Eeeiiestop tloor. 

O23. And where did it go to from the top floor? 

A. It goes from the top floor to the blast furnace de- 
partment. 

O24. You mentioned that you were in charge of de- 
frosting? [645] 

iL meces, Sir. 


508 Refrigeration Engineering, Inc., etc. 


(Deposition of Nicholas L. Tominac) 


O25. How was this defrosting accomplished? 

A. The defrosting was done once every day to each 
compartment. Seven days a week, seven compartments. 
A compartment a day. 

Q©26. How was the defrosting accomplished? 

A. Well, first I went down in the tunnel and shut off 
the intake of the air. Then I went up to the top floor and 
shut the shutters on the outgoing air. 

O27. Is that one compartment or for all compartments? 

A. One compartment only. 

Q28. One compartment that you would defrost? 

A. Yes, that you would defrost. 

O79 ican 

A. Then J would pump the brine out of the whole 
system, out of all the pipes in that compartment. When 
that was done, I opened up the water valves and let the 
water play from the sprays right on top of the cooler and 
defrost it. 

O30. You are referring to sprays on top of theconle. 

A. Yes, sir. 

O31. What was the piping system that was connected 
with these sprays? 

A. Well, the main line was a 6-inch line, and that line 
come from the ammonia condenser. ‘That was the cooling 
of compressed ammonia, the cooling water from compres- 
sed [646] ammonia. 

(OB, Now, Mr. Tominac, do I understand from 
your statement that water was showered over the ammonia 
condenser coils and collected beneath the coils? 

A. Collected on the bottom of the coils. 
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Q33. And it was the water that was collected at the 
bottom of the coils after it had been over the ammonia 
condenser coils that went into the 6-inch pipe? 

PaO OGLect, 

Q34. Good. Now, where did the 6-inch pipe leading 
from the ammonia condenser go? 

A. That led to the refrigerator building. 

O35. Was the refrigerator building next to the am- 
monia condenser building? 

A. No, sir. It was right next to the brine cooler, and 
brine pump building. 

036. So that the 6-inch pipe went from the ammonia 
condenser building over to the refrigerator building 
through the brine room? 

A. They have a catwalk where the pipe was laying, and 
it was leading to the refrigeration room. 

Q37. Now, as I understand it, you stated that you 
turned on the water in the water pipes that would lead the 
water to the spray headers, and the water would then de- 
frost the brine, the brine pipes, is that correct? [647] 

wee Correct. 

038. Where did you turn on this water? 

A. I had a main valve that was right in the hallway 
leading into the refrigerator room. There was an in- 
dividual valve in each one of the compartments. 

039. Was that in addition to the main valve? 

Eve Correct. 

040. Tell me how long did it take to defrost the coils? 

A. It all depends on how much frost or ice was on 
the pipes. It tok as an average from three and one-half 
to five and one-half hours. That included pumping the 
brine and returning the brine into the compartments. 
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O41. How long would you think that would take to 
pump out the brine and pump it back again? 

A. Forty minutes, and it took about twenty minutes 
to return the brine back again. 

O42. After the pipes had been defrosted, what did 
you then doP 

A. After the defrosting I first shut off the main and 
shut off the 6-inch valve and opened up the 2-inch drain 
to drain the line. 

043. When you opened this 2-inch drain, what line 
did that drain? 

A. That drained all the line that was inside the build- 
ing. [648] 

O44. The water pipe line? 

A. The water pipe line, correct. 

O45. How often were these coils defrosted? 

A. The defrosting was done days only, I started about 
ten o'clock in the morning and I was through around 
three o’clock in the afternoon, complete with everything. 
While I defrosted one compartment the other six compart- 
ments was in use, was working. 

046. Who did the actual defrosting? 

A. Myself. 

O47. After you had let the water out of the pipes by 
opening the valve in the drain, what did you do with re- 
spect to the shutters at the bottom and the top which you 
had closed? 

A. I first would go down to the tunnel and open the 
shutters on the bottom, and let the air come in to dry the 
coils. After the coils were dried up I went to the engine 
room and notified the engineer that I am ready to put the 
brine back into the circulation. He says to me, “Okay.” 
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I went on and put the brine back in. Then I would go out 
when everything was ready and open up the shutters on 
the top to let the air go through again back to the blast 
furnaces. 

O48. You referred to opening a drain to drain the 
water out of the piping system in the refrigerator build- 
ing. When you opened the valve on the drain line, did 
you leave that [649] valve open or closed? 

A. Most of the time I would leave it open, but occa- 
sionally I shut it. 

Q49. I show you a photograph marked R 119 5/2/16. 
I have marked on this picture an A with an arrow to a 
building. A. Yes, sir. 

Q50. Can you tell me what that building was? 

A. This was the ammonia compressor building on the 
bottom, and on the top the ammonia condensers. 

O51. Of what plant? 

A. Of the dry blast plant. 

O52. At the Illinois Steel Company. 

A. Correct. The next building— 

O53. Excuse me just a minute. HX AM Twat, 

Q54. And at what time are you speaking of, what 
year? Was it when you were working there? 

A. Yes, I was working there; correct. 

055. While the dry blast plant was in operation? 

PO Orrect. 

Q56. Iam marking B on the picture and ask you what 
that building is. 

A. This is the brine pump room in the front and in 
the back is the brine cooling room. 


a2 Refrigeration Engineering, Inc., etc. 


(Deposition of Nicholas L. Tominac) 

Q57. And I am marking C on the building on the 
left of [650] the picture. What is that? 

A. That is the refrigeration building. 

O58. I have placed a D on the picture pointing to a 
pipe. Will you tell me what that pipe was? 

A. This is that 6-inch line, water line, leading from 
the ammonia condenser, water for defrosting in the re- 
frigerator building. 

Q59. Is that the pipe which comes from building A? 

pee Correct. 

Q60. To building C? awe Gorrecy 


Q61. I have marked E on the picture, with an arrow. 
Will you tell me to what object this arrow points? 

A. The arrow points to the refrigeration building. 

Q62. That is not a very good arrow, I can see. 

A. No. You mean right in here (indicating)? 

ose Yes: 

A. Well, this is the 2-inch drain line. 

Q64. Drain from where? 


A. Drain from the refrigeration room 6-inch line. 


Mr. Neave: Will the Notary please mark this as 
Plaintiff's Exhibit 30, for identification. 


(Said photograph was marked for identification. ) 


Q65. I show you a drawing entitled “Dry Blast Plant 
Refrigerator Building 6” thawing-out water line. Illinois 
[651] Steel Co. South Works,” which bears the No. 
12406, and ask you whether or not it illustrates generally 
the water piping system in the dry blast plant which you 
have described in your testimony and which you tended 
while you were with the company? 
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A. Everything is correct except the main water line, 
the valve. The valve is supposed to be here (indicating). 

Q66. Where are you pointing on the drawing? 

A. Is that the catwalk up here (indicating) ? 

Q67. Let us identify the building. pang wee 

Q68. ‘You are pointing to the drawing, on the right- 
hand side of drawing 12406 which figure is entitled 
“Brine Cooler Building,” and you were pointing at a valve 
marked A? Pee COrrect, 

Qo69. Now, you say that is not correct? 

A. That valve was inside the building, in the hallway. 

Q70. Inside which building? 

A. Inside the refrigeration building in that hallway. 

Q71. Do you see the building on the right of the cat- 
walk as you face this picture? 

Pee Weuie tient, correct, 

Q72. That is, the compressor building is on the left 
and the refrigerator building is on the right of this view? 

POs view, correct. In here at this pomt)|652| 
(indicating ). 

Mr. Neave: Just a moment. The witness is pointing 
to the right side of the figure entitled “Brine Cooler 
Building,” approximately at the point marked with N on 
the side. 

(neayitness: On this side, correct: 

Q73. What do you mean by “on this side”? 

A. The valve in here, what shows on the photographic 
copy there was inside instead of outside, so was the drain 
in the hallway. Not in the compartment, just in the hall- 
way going into the compartment. 
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Q74. You are talking about the water valve and the 
drain valve? i (Cerireett, 

Q75. There were two valves? A. Coreen 

Q76. And they were both inside the refrigerator build- 
ing. 

A. Inside the hallway, in the refrigeration building. 

Q77. But inside the hallway? A. Correct. 

Q78. Were there any brine coils in the hallway? 

A. No, absolutely not. 

Q79. Was the hallway shut off from the brine coils? 

Hs, 1 YES. 

Q80. From the cooling compartments? [653] 

A. Yes. 

O81. Have you any knowledge of what the outlet air 
temperatures were from the compartments that were in 
use? 

A. Well, between 25 and 28 degrees Fahrenheit. 

Mr. Neave: I ask that the drawing 12406 concerning 
which the witness has testified be marked for identifi- 
cation as Plaintiff’s Exhibit 31. 

(Said drawing was marked for identification.) 

Q82. Do you know Alfred E. Mueller, M-u-e-l-l-e-r? 

yee CSp cite 

O83. Who is he? 

A. He was an engineer of the dry blast plant. 

O84. Was he working on the dry blast plant at the 
same time that you were? a AES SEE, 

Mr. Neave: All right, Mr. Lyon. 
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Cross Examination 

By Mr. Lyon: 

XQ85. How long, Mr. Tominac, has it been since you 
saw this dry blast air cooling operation? 

A. What do you mean? 

XQ86. How long ago was it that you last saw this 
operation ? 

A. Well, that is a good many years back. It was 
around 1912, 1911, or something like that. [654] 

XQ87. And I understood you to say that that opera- 
tion was discontinued at that time? 

A. Yes, sir. 

XQO88. And the building torn down? 

Ay 688, She. 

XQO89. And the apparatus dismantled? 

A. Yes, sir. 

XQ90. So far as you know there was never any 
further use of it? 


A. There was only one building and that was the 
compressor building, and they are using that now for a 
physical laboratory. 


XQ91. Did you ever see this drawing which has been 
shown you here today, and which is marked Exhibit 31, 
for identification, before it was presented to you today? 


A. Yes, sir. 

XO9Z. When? 

A. I saw that two months ago, something like that. 
XQ93. Where? 

A. At the Carnegie-IIlinois Steel. 
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XQ94. Who showed it to your 

A. Mr. McCarthy. 

XQ95. And who was Mr. McCarthy? 

A. Mr. McCarthy was a consulting engineer, I guess, 
that is the way I know. 

XQ96. That is what he told you, was it? [655] 

A. That is what his title was on the letter. 

XQ97. On what letter? 

A. On his letter he wrote to me that he wanted to 
see me. 

XQ98. You have that letter? 

A. No, I have not it here. I can bring it or send it 
over whenever you want it. 

XQ99. I would like to have it brought over. 

IN, CCS Bice 

XQ100. Will you do that? A. Yes, site 

Mr. Neave: Do you want him to bring it personally 
or, send it? 

Mb Wievomne Ie ein serch an, 

The Witness: I have the letter, I guess. I can send 
it over to you. 

Mr. Neave: Why don’t you send it? 

The Witness: Okay. 


Mr. Lewis Lyon: That letter I believe was sent. The 
letter was marked as Defendant’s Exhibit B, your Honor, 
and I would ask that it be included in the deposition at 
this point. 

The Court: Very well. 


(The document refered to is, in words and figures as 
[656] follows, to wit:) 
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COEeOr DEFENDANTS EXHIBIT B 


Schwarz, Hughes & McCarthy 
Consulting Engineers 
225 Broadway 
New York City 7 

Barclay 7-0657 
Elmer H. Schwarz 
Edward R. Hughes 
John S. McCarthy 

October 11, 1944 

Mr. Nicholas L. Tominac, 
9720 Commercial Avenue, 
South Chicago, Ill. 


Dear Mr. Tominac: 

Regarding the patent suit about which I interviewed 
you several weeks ago, the lawyer for the New York 
corporation which is being sued and which I am represent- 
ing will be in Chicago on October 26th next, and would 
like to talk to you before he takes your testimony some 
time later. 

itezmece tar oe 1 Chicaso on October 24thvor Z25taeana 
will discuss the subject with you further at that time. I 
aim writing you now so that you can arrange to meet the 
New York company’s lawyer at the Stevens House some 
time on Thursday, October 26th, preferably early in the 
afternooon, and I am writing you now so that you can 
make arrangements to be absent from your work at that 
time. Of course | will recompense [657] you for any time 
lost or expenses incurred in connectiaon with the pro- 
posed conference. 

Very truly yours, 
J. S. McCarthy 
J SID at 
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By Mr. Lyon: 

XQ101 Mr. McCarthy at that time showed you this 
drawing, Exhibit 31, for identification, did he? 

ee YES, Sir. 

XQ102. Was anyone else present? 

A. Only a couple of fellows that work in the babbitt 
shop. 

XQ103. And who were they? 

A. Babbitt men, but there was only us two together 
when we worked over it. They were in the building when 
he showed it to me. 

XQ104. But they were not present when Mr. 
McCarthy showed you this drawing? A. No. 

XQ105. Did he point out to you on this drawing the 
fact that the pipes were not indicated correctly on the 
drawing? Py One sir. 

XQ106. Who did? A. Myself. [658] 

XQ107. You mean you pointed it out to him? 

A. I pointed it out to him, just exactly the way I 
thought by myself, I know it. 

XQ108. Are you familiar and can you read a draw- 
ing. i. V0 a certaimvesxtent. 

XQ109. The only time that you have seen this draw- 
ing before today then is about two months ago when it 
was shown to you by Mr. McCarthy? 

A Correct: 

XQ110. You never saw it at the time that you were 
working, as you state, on the dry blast air cooling system? 

mv NOx ssir. 

XQO111, This photostat or picture, Plaintiti’s Bsn 
30, for identification, when did you first see that or an- 
other copy of that photograph? A. Westenday: 
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XQ112. You did not see it before yesterday? 

A. No, sir. 

XQ113. What did you see at that time, a print or 
this photostat? 

A. A regular photograph. [659] 

Mr. Lyon: We object strenuously to the use of this 
indistinct photostatic copy of a print in the examination 
of this witness, particularly in view of the witness’ testi- 
mony that as late as yesterday he saw a_ photographic 
print rather than a photostat thereof. The reason for the 
objection is that the photostat is so indistinct it is prac- 
tically impossible to tell what is and what is not shown on 
the photostat. 

Mr. Neave: The photograph itself will be produced 
tomorrow by the duly qualified witness, who will produce 
the photograph from the records of the company where 
it has been ever since it was taken in 1916. 

Mr. Lewis Lyon: The point of our objection, your 
Honor, is that we did not have that material available for 
the cross examination of this witness, and that an in- 
distinct copy was used, and that is all we have now, when 
a proper copy was in existence. 

The Court: Is this the copy? This is more indistinct 
than the photostat that I have here. 

Mr. Lewis Lyon: I have never seen the photograph. 
I don't recall seeing the photograph. 

Mr. Neave: The photograph was produced when Mr. 
Lietz was called, and he was asked whether a photostat 
had been made. 

The Court: Here is a photograph. 

Mr. O’Hearn: This is the original. [660] 

The Court: This is the original? 
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Mr. Neave: And this is our stipulation on that on the 
Hext day: 

“It is sipulatel that the photograph produced by the 
witness may be placed in the custody of the notary to 
have a photograph taken of the photograph produced by 
the witness. When this has been done, the notary can then 
mark the photograph taken in place of that one produced 
by the witness, as Plaintiff's Exhibit 30-A, which is 
now offered in evidence in this case. The notary will then 
please return the photograph produced by the witness to 
Mr. Lietz at the Carnegie-Illinois Steel Company.” 

Mr. Lewis Lyon: That isn’t the point of our objection. 

The Court: The objection is overruled. Oh, pardon me. 
The point of your objection was? 

Mr. Lewis Lyon: The point of our objection was that 
the witness testified from the photostat that was in- 
distinct, when that was not the best evidence at that time. 

The Court: The objection is overruled. 

Mr. Lyon: XQ1i14 Now, Mr. Tominac, referring to 
this photostat, Plaintiff’s Exhibit 30, for identification, 
is not this member right below the arrow leading from 
the letter D— ees: 

XQ115 A valve? [661] 

A. That was a drain valve for this lead-in line for 
the whole system when it was not in operation. 

XQ116. That member then that is indicated on that 
photograph which I will indicate by a lead line and arrow 


leading to the letter F— ee oorrect, 
NQO117 —is a drain valve, is it not? 
A. Yes, sir. 


XQO118. And that drain valve is outdoors? 
Al ives, sir. 


vs. York Corporation, a Corporation oye 


(Deposition of Nicholas L. Tominac) 

XQ119. In which of these buildings did you say the 
brine cooler coils were located? 

A. The brine cooler coils, right in this building, in 
here (indicating). 

XQ120. And is it not a fact that that 6-inch line D— 

A. Yes, sir. 

X0121. Which is indicated on this photograph, Plain- 
tiff’s Exhibit 30, for identification, is laid on the catwalk, 
which I will indicate with a lead line and arrow and by 
the letter G, leads from the building to the building C 
and goes uphill in leading from building to the building C? 

A. No. That was not uphill; that was downhill. 
There was a pitch on it. 

XQ1i22. It went which way? 

A. From in here, this way (indicating). 

XQ123. This photograph is in error then or it is an 
[662] optical illusion in indicating that the catwalk was 
inclined from the building A to the building C? 

A. That catwalk was made with a little pitch in it 
from this building out here, so the pipe was going down 
imMomuienrenie@eration with just a little bit of a pitem a 
very little lower. The pipe line was right inside of that 
catwalk here (indicating). 

XQ124. Then the pipe line D, the 6-inch pipe line, 
went down here? A. Just a little bit. 

XQ125. In passing from the building A? 

A. Yes, sir. 

XQ126. To the building C, and continued down hill 
inside of the building C, did it? 

Pee iterdid, very tittle. 

XQ127. But it was inclined downwardly? 

A. It was inclined downwardly, yes. 
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XQ128. That pipe— 

A. Wait a minute, just a minute. Jt was inclined in 
here. When it come inside the building it was straight, 
right inside the building. 

POZO Did yourevers puta levelvommtys 

A. No, I did not. 

XQ130. E/jther inside or outside of the building? 

PNG sit.) 663] 

XQ131. Now, this valve that I have marked with the 
letter F and this 6-inch line which 1s laid on the catwalk 
G were all outside of any building, were they not? 

A. That catwalk that you have photographed in here, 
yes. 

XQ132. And the valve F was outside of a building? 

A. Yes, sir. Inside, in here (indicating). There was 
a valve inside, in here, in the hallway before it goes to 
the compartment. That was your main valve to open up 
your water line in here. It was a regular hallway where 
the walkway was before you entered into the compartment. 

XQ133. And that valve was inside the building just 
beyond the end of the catwalk G? A, Right 

X134. When you opened this drain valve— 

A. The drain valve inside was ahead of the other 
valve, right in here (indicating). There was a 6-inch 
valve and a 2-inch valve connected into the 6-inch line 
to let that water out, to drain the water out of there, the 
water that was in the compartments. 

XQ135. I think if you will just wait until IT ask a 
question— A. JI will. 

XQO136. —and not volunteer statements, that both the 
Notary and I will be able to get along a lot better. 

A. All right. [664] 
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XQ137. Just wait until I ask you a question before 
you start to make a statement. AS a lieaent: 

XQ138. You operated this drain valve F on the out- 
side of the building for the purpose of draining this 6- 
inch line so water would not freeze in that line, didn’t 
your A. When the building was not in operation. 

XQ139. What do you mean, when the building was 
not in operation? 

A. We did not operate during the winter months. 

XQ140. And the purpose of that drain valve F was 
to drain the lines which would otherwise freeze— 

A. This line in here (indicating). 

XQ141. Just a minute,—during the winter months, is 
not that true? A (Coenen 

XQ142. Now, you say you did not operate this sys- 
tem in the winter months, is that correct? 

A. Yes, sir. 

XQ142%. And the reason you did not operate the 
building in the winter months, or in any of the winter 
months— A. We did in some. 

XO143. Just a minute, please. 

Let me have that question. 

—was because the air was cold enough, is not that 
true? [665] A. Correct. You are right. 

XQ144. And that air temperature might be anything 
from 35, 36, 37, or 38 degrees, is not that so? 

A. About 35 degrees. It would be 35 degrees. 

XQ145. And that is the condition that you always 
sought to establish when you did operate this system, is 
it not? 

A. We established a little better when we operated 
than we did in the wintertime. We generally established 
around 25 to 28 degrees Fahrenheit. 
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XQ146. Have you any records of the making of any 
readings of that temperature? A. Any records: 

XO147. Yes. | 

A. I have not got no records but I was taking read- 
ings once in a while just to prove to myself everything 
was going along all right, but we had a man in the office, 
a man to take the readings of all the temperatures of the 
system, the temperatures of the inlet line air and the out- 
let line air. 

XQ148. And can you point out where those readings 
were taken? 

A. The inlet air temperature was taken down by the 
air going into the compartment by shutters in the tunnel, 
while the air was going into the compartment, the inlet 
air, and the outlet temperature was taken on the top floor. 

XQ149. Where on the top floor? [666] 

A. Right in each individual compartment. 

XQ150. Where in each individual compartment? 

A. Right where that come in. There was a door to 
each compartment. 

XQ151. You mean a door leading into each compart- 
ment? Bo VRS, 

XQ152. And that is where the temperature was taken? 

A. Yes, sir. 

XQ153. Was the temperature taken at any other 
place? 

A. Well, we would take it once in awhile down there 
at the first floor,—the second floor, but most of the time 
the outlet air temperature was taken right on the top, 
right above the coils. 

XQ154. Taken above the coils? 
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A. Above the coils because your outlet was above the 
coils. 

XQ155. How far above the coils? 

A. About six feet above the coils. 

XQ156. Above the coils? A. Above the coils. 

XQ157. What was the size of these coils? 

A. I don’t recollect but I guess it was either a 2-inch 
or a 3-inch line. 

XQ158. And how many of these coils were there in 
each compartment? [667] 

A. Well, there was plenty. I could not say just ex- 
actly how many coils was in there. 

XQO159. You have no idea? 

A. No, I have not got no idea. 

XQ160. How close were the coils placed together? 

A. The coils were placed together about 6 inches 
apart. 

XQ161. And how big was the room, or each compart- 
ment? 

A. Do you want me to give a rough guess, because I 
never measured it. I would say about 12 by 36. 

XQ162. And how high was each compartment? 

A. About 12 by 12 by 36. That is just what I could 
think of it. 

XQ163. And how much of the inside of this 12 by 12 
compartment was occupied by the coils? 

A. Everything except the walk on each side. One 
walk on the north side and one walk on the other side. 

XQ164. And how wide were those walks? 

A. Those walks was about, well, we will say 2 foot. 

XQ165. How did you gain access to those walks? 

J Sibel 
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XQ166. How did you get to those walks? 

A. Each had a door. 

XQ167. Doors where? 

A. Doors to each compartment. From the main hall- 
way there was a door to each compartment. Each com- 
partment had a [668] separate door. 

XQO168. This water which you say passed through 
this 6-inch line across the catwalk had been previously 
used for cooling the ammonia in the condenser, had it? 

ee GC OLRCEL, 

XQ169. And it was therefore warmed by the opera- 
tion of passing over the condenser, was it not? 

PC Onnect: 

XQ170. Can you tell me any time or any date that 
you personally observed the temperature of the air leaving 
any one of the compartments which you say you defrosted? 

A. Well, I have never taken the temperature of the 
compartments I defrosted. 

XQI171. Can you tell me any time or any day during 
the time that you were employed when you took the tem- 
perature of the air leading from any of the compartments 
that you were not defrosting? ANY 6s, sim 

PoOt/2 20 Vy henG 

A. Well, I might say once a week. 

XQ173. What day was it? 

A. I could not tell you that. By God, I would be a 
magician if I could tell that. 

XQ174. What year was it? 

A. Well, we will say ’07, ’08 and ’09. [669] 

XQ175. And was it your duty to take those tempera- 
tures? A. No, sir. 
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XQ176. Can you tell me any day what the reading of 
the temperature was by the discharge of the air? 

A. You mean the air that goes into the blast furnaces? 

XQ177. The air that goes into the blast furnaces? 

Ewe ccm 29 and 26, 

XQ178. That is the thermometer reading you are talk- 
ing about as between 25 and 28 degrees? 

A. Correct. Fahrenheit. 

XQ179. Well, which did it read? 

A. Well, sometimes 25, sometimes 26, sometimes 28. 
It all depends. 

XQ180. What I am after, Mr. Tominac, is for you to 
give me a specific reading at any one time. 

pemeldont eet you right. 

XQ18i. Can you tell me any time what the specific 
temperature was in degrees of that discharge air? Not 
that it was so and so, but what was it? 

A. It was 26 sometimes and sometimes it was 28. 

XQ182. When was it 26? 

A. Well, some days. It all depends how the operation 
—how the brine was cooled off in the cooling of the 
system. 

XQ183. Do you remember any time you can say the 
thermometer read 26 degrees? [670] 

A. That was when the coils were perfectly clear. 

XQO184. Tell me when that was. 

A. Right the day after defrosting. 

XQ185. Can you remember any particular occasion 
that the thermometer read 26 degrees? I don’t mean in 
generalities; I mean a specific date or time. 

A. Well, it generally takes it to around about 2 o’clock 
in the afternoon, about Monday or Tuesday or any day. 
I could not exactly recollect which day. 
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XQ186. Where was this thermometer placed? 

A. Well, I take it along with me from the office. 

XQ187. Just describe what you did with the ther- 
mometer ? 

A. It was a swinging thermometer, what you call a 
hygrometer, the one-half a wet bulb and the other half 
was dry and I would swing it around and then take the 
reading. 

XQ188. Swing it around in what? 

A. The atmosphere right above the coils. 

XQ189. And you got two temperatures, didn't you? 

A. Yes, sir. 

XQ190. Can you tell me any time what the two tem- 
peratures were? 

A. JI don’t remember that, but I remember on the dry 
one what it was. 

XQ191. You have no idea of what the corresponding 
wet bulb temperature was at the same time? [671] 

A. No, sir. 

XQ192. And you cannot remember a specific occasion 
what the exact reading of the dry bulb was, can you? 

A. IJ could tell that. 

XO193, You coulditellithars ee Vest 

XQ194. Exactly what the reading was? 

ue Yes: 

XQ195. What was it? eeezenatid Ze 

XQ196. When? 

A. When I was taking it. One o’clock in the after- 
noon or 2 o’clock in the afternoon, whenever I took it. 
Once a week. 

XQ197. You took it once a week? om ees 
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XQ198. But you cannot remember any month or any 
specific year? 
A. Well, at that time I was employed over there. 
XQ199. But it was not your duty to take those tem- 


peratures? Ze Nilo, sit. 
XQ200. It was some one else’s duty? 
A. Yes, sir. 


XQO201. Did anybody else take them? 

Pometes, sit. (6/2 | 

XQ202. Did they make a record of them? 

A. Absolutely. 

XQ203. Do you know what that record was? 

A. J could not tell you. 

XQ204. Have you made an effort to locate that 
record? A. No, sir. 

XQ205. Do you know whether any effort has been 
made to locate that record? 

A. I think there has been. 

Mr. Lyon: XQ206. Did it make any difference in the 
operation of this plant in any of the readings that you 
say you took as to whether or not it was raining or dry, 
of the temperature outdoors, and by “readings” I mean 
the reading of the discharge air from this cooling? 

A. It was a little different whenever it was raining 
outside than when it was dry, when it was perfect dry. 

XQ207. Did you ever find while it was perfectly dry 
what the temperature was? 

A. It was the lowest then. 

XQ208. What was the lowest? Ne Ao, 

XQ209. What do you mean by “perfect dry’? 

A. It was dry weather outside, no humidity. 
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XQ210. Did you make at any time any measurements 
of the relative humidity outdoors? [673] 

A. No, I did not. 

XQ211. What was the temperature when it was rain- 
ing outdoors? A. Well, it was always higher. 

XQ212. How much higher? 

A. Around 28 degrees. 

XQ213. It never got over 28 degrees? 

A. JI could not tell that. It did sometimes go up to 
30, but that was very seldom. 

XQ214. Did it ever go above 30? 

A. Whenever I did take it I never saw that it was 
over 30. It might, but when I was taking it it was never 
over 30. 

XQ215. Now, this drainpipe that you say was over 
the coils, you say it was horizontal? A, Yesseeine 
XQ216. That is, perfectly flat? A. Yes sine 

XQ217. This drain valve then was right in the 6-inch 
pipe, right beyond or toward the coils from this 6-inch 
inlet valve and inside the building, is that correct? 

A. Yes, sir. 

XQ218. And that drain valve was in a_ horizontal 


pipe? AW Ves sit. 
XQ219. You say that your operation was to turn off 
this 6-inch valve? [674] Pee OTreck, 


XQ220. And then to open the drain valve? 

A. Yes, sir. 

XQ221. Then isn’t it a fact that you opened the in- 
let shutter at the bottom of each of these tunnels? 

A. That was true, yes, sir. 

XQ222. 1 mean that was your next operation? 

A. Yes, sir. 
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XQ223. And how long did you allow the air to blow 
into this compartment before you turned on the brine? 

A. About half an hour. 

XQ224. And how long after you turned on the brine 
was it before you opened the discharge shutters at the 
top of this air tunnel? 

A. Just as soon as I seen that frosting started to ac- 
cumulate on the pipes. 

X0O225. How long was that? 

A. It takes another half an hour. 

XQ226. Then this entire system after you state that 
you opened this drain valve was put out of operation for 
approximately an hour for the purpose of drying out the 
water in the spray pipes, wasn’t it? 

A. Half an hour for drying out and half an hour 
after—I mean the brine started circulating. Until they 
started frosting, really. [675] 

XQ227. During this hour of nonoperation and at the 
time you were drying out the header pipes with air, did 
you ever take the temperature inside any one of these 
compartments ? Poe On SIT. 

XQ228. Do you know how much above-freezing the 
temperature was during that operation? 

A. Well, it was cold enough to wear a coat. 

XQ229. Isn’t it a fact that you were blowing air 
directly into this compartment from the outside during 
that operation? ee Gir ccr 

X0230. And that that air might be, in the summer 
days when you state these operations occurred, as high 
as 80, 85 or 90 degrees? 

A. Yes, sir, but the pipes was empty. 
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XQ231. And the pipes were empty? 

fee Correct. 

XQ232. That is, there was nothing in the pipes to 
cool the air at that time? 

A. Correct, but your brine, it was pumped out of 
the compartment, it was pumped out in a tank upon the 
roof lined with cork to keep the brine cold. The brine 
went up to a temperature of about 35 degrees and it 
stayed there during the operation and did not have much 
chance to cool off. 

XQ233. This brine that you pumped out of these 
coils then was about 35 degree brine? [676] 

eee OURECL: 

XQ234. And that was the brine which was used for 
the purpose of cooling air, wasn’t it? A. Cenjeas 

XQ235. And the purpose of pumping that brine up 
to the storage tank on the roof was to keep the brine 
from raising in temperature, wasn’t it? 

A. Absolutely, while you were defrosting. 

XQ236. You had observed the temperature of this 
brine that you pumped out immediately upon closing the 
inlet and outlet for the air, is that correct? 

Io SASS. 

Mr. Lyon: That is all. 


Redirect Examination 
By Mr. Neave: 

RDQ237. Mr. Tominac, during the defrosting opera- 
tion of any particular compartment, was air blown through 
the compartment that was being defrosted? 

Eee No, ‘sir. 
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RDQ238. During the examination by Mr. Lyon, I 
understood Mr. Lyon to ask you a question in which he 
said that the drain pipe was over the coils. Was there 
any drain pipe over the coils or was there a spray pipe 
over the coils? 

A. There was a spray pipe over the coils but that was 
lower than the original 6-inch line. [677] 

RDQ239. That is, the spray pipe nozzle was lower 
than the supply line of the water? a (Correa, 

RDQ240. After the defrosting operation had taken 
place and you shut off the water valve, was there any 
other valve that you opened or closed? 

A. Yes. I closed the main valve right in that hall- 
way and opened the drain. 

RDQ241. That was the drain valve? 

A. That was the drain valve to drain the 6-inch line 
inside the compartment. 

RDQ242. Inside the compartment itself? 

A. Yes, sir, and the sprays was lower than the 6-inch 
line. They drain themselves right through those holes 
while they were sprinkling. 

RDQ243. And that was the drain valve F that you 
referred to on Exhibit 30? 

A. That was the valve inside the building, not out- 
side. 

RDQ244. It was controlled from inside the building? 

i eeOrrect. 

RDQ245. Have you ever had any trouble with water 
pipes freezing inside of the refrigeration building? 

A. To my recollection, no, sir, because the pipe was 
covered with this cork and black pitch. [678] 
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Mr. Neave: Now, the next deposition I will not read, 
your Honor, but I will summarize and then ask that the 
direct examination be copied into the record. It is the 
deposition of the witness Albert Gaide. He worked at the 
South Works of the Illinois Steel Company from 1907 
to 1911, and he erected the refrigeration machinery and 
was assistant supervisor of the dry blast plant a part of 
the time, and a part of his duties were to see that the 
temperature and other readings were taken. Mr. Gaide 
has produced thirty-nine temperature charts forming 
Exhibit 32. These temperature charts he testified were 
the original daily record sheets from which the data had 
been transferred to other sheets by the people who had 
taken the temperature readings, and he kept these or- 
iginal sheets in a trunk in his own home. If your Honor 
woul {abroad Cea 1) Wee inbesic Sliees— 

Mr. Lewis Lyon: Your Honor, pardon me just a 
minute, Mr. Neave, but I think that is a very bad state- 
ment of the evidence. I think that this witness testified 
that as to these particular records he took them out of 
the waste-paper basket, that they had been thrown away, 
and it was never established at any time that they were 
a part of the records of the company; at least, some of 
them, to my recollection. 

The Court: Let us see what the record says. That 
is the best way to settle it. 

Mr. Lewis Lyon: I think that is correct. [679] 

Mr. Neave: On page 47— 

Mr. Lewis Lyon: On page 47— 

Mr. Neave: Let me read it, if you will, it being my 
deposition. On page 46, at the bottom of the page, there 
is the question: 
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“Q37. That was as to the temperature of the air en- 
tering the compartments? 

awe eyes, sir. 

“Q38. What about the temperature of the air leaving 
the top of the compartments? 

“A. Well, that was most generally below 30 degrees, 
around 20 to 36, and in the wintertime much colder. That 
is another seasonal condition that changed that consider- 
able. 

“O39. Have you at my request made a search to see 
if you could find any records of these temperature con- 
ditions? 


“A. I have. 
“O40. Have you found any? 
eel nave: 


“O41. Would you produce them, please? 

“A. (Witness produces documents. ) 

“O42. Now, where have these records been, Mr. 
Gaide? 

“A. These have been in the engine room office of Mr. 
Leinert. [680] 

“O43. Until what time? 

“A. Until around 1910. 

“O44. And then what happened to them? 

“A. Well, these I took out around that time. I got 
them out of the waste-basket, you might say, these here. 

“O45. Where have they been since you got them out 
of the waste-basket? 

“A. I have had them home in a trunk in the attic.” 


Then I will refer to his redirect examination: 


“RDQI192. As I understood your testimony on re- 
direct,’—that should be “direct” instead of ‘“redirect”— 


536 Refrigeration Engineering, Inc., etc. 


“Mr. Gaide, the temperature man would make records 
on sheets of paper such as are shown in Plaintiff’s Ex- 
hibit 32, and then that data would be transferred to what 
you call daily records, is that correct? 

i eel hat ic ait 

“RDOQI93. And when you told Mr. Lyon that you 
knew of no instance where the daily records were thrown 
away, you referred to the sheets to which this data, sheets 
such as Plaintiff's Exhibit 32, were transferred) sissomear 
Connects 

eco 

Then there is another point. 

The Court: Let’s wait until we get to the redirect. 
Let’s [681] have all the direct first. That is all there is 
On airect, 

Mr. Neave: Yes. I think there is something in the 
cross that I am thinking of on the same subject, but that 
will be brought out, I think. 

The Court: Very well. 

Mr. Neave: I might also interject that there is a stipu- 
lation that if the man in charge of the engineering records 
of the company: were called he would testify that the 
records had been destroyed, so that they would be the 
only records available to us. 

Mr. Lewis Lyon: That last was not a part of the 
stipulation. 

Mr. Neave: No, that was not the stipulation as I 
understand— 

Mr. Lewis Lyon: Pardon me. You just hung it on 
to the stipulation. 
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Mr. Neave: I am sorry. I did not mean to give the 
impression that it was a part of the stipulation. 

The Court: Have you finished with his direct? 

Vie cave- Yes, except to call your Honor s atven= 
tion to the fact that in his direct examination he described 
what these various columns meant in these various sheets, 
and that the fourth column from the left was the tem- 
Bemiturero: the air at the top of the coil, as medicated at 
the top of the column. 

The Court: Now, just a minute. Oh, the fourth 
column, [682] entitled “Top of Coil’? 

Mi Neave: | lat is right, sir: 

The Court: That was the temperature? 

Mrs Neave: Yes. 

The Court: What is this psychrometer ? 

Mr. Neave: I believe the psychrometer is one of these 
things that you swing around. 

The Court: A whirling thermometer? 

Mr. Neave: Yes, it is a wet and dry bulb thermometer. 

The Court: Now, does that indicate whether it is the 
top of the coil, or what? 

Mr. Neave: On the psychrometer? 

Moes@ourt- Yes. 

Mr. Neave: No, that isn’t indicated, but I believe in 
his testimony he does refer to it, although I can’t remem- 
ber now just where he said that was taken. I think that 
these readings were on an electric machine, but I am not 
sure. I would have to look that up, if you want it. 

The Court: A lot of these do not seem to be identi- 
fied by date. Oh, ending 6 A. M., June 13th, I see. 
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Mr. Neave: Yes. They were either for a night shift 
or a day shift that the particular man took the tempera- 
tures, and that was when he went out, and it was for the 
period as you will see. You see down in the first column 
to the left are hours, and the readings in there opposite 
the hours are [683] indicated on the chart. 

The Court: Yes. 


Mr. Lewis Lyon: There is no testimony of any person 
who ever took these that they are true records of the 
company. The only testimony is that it is something that 
this man picked out of the waste-basket. 

The Court: Did you have soime cross examination? 

Mr. Lewis Lyon: Yes. 

The Court: What do you want done about that? 

Mr. Lewis Lyon: I will ask that the cross examina- 
tion be included in the record so that the whole record 
would be before the court. 

The Court: Do you want to draw any of it to my 
attention now? 

Mr. Lewis Lyon: No, I don’t think there is any of it 
now, your Honor, that it is necessary to have brought to 
your attention, as I recall. 

Mr. Neave: I would like to have the redirect examina- 
tion, which is on pages 80 and 81, copied into the record. 

The Court: So ordered. 

Mr. Neave: And there is a statement on page 82 
which I made, which I would like to have copied into the 
record, which is in regard to the McCarthy letter that 
was produced. [684] 
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EB RalaGe ban 


called as a witness on behalf of plaintiff, having been first 
duly sworn, testified as follows: 


Direct Examination 

pylviie INeave: 

Ql. What is your full name? 

Pee bert Gaide. 

QO2. Albert Gaide? A. Albert Gaide. 

Q3. And your residence? 

A. 2236 South Winchester Street. 

O4. Milwaukee? A. Milwaukee. 

Q5. Where do you work at the present time? 

A. Nordberg Manufacturing Company. 

QO6. Is that in Milwaukee? A. In Milwaukee. 

Q7. And what is your trade? 

A. Pipe fitting line. It is maintenance work I am do- 
ing there. 

O8. Were you ever employed by the Illinois Steel 
Company? Xe Yes. 

QO9. When was that? 

A. That was between 1907 and after 1910. Between 
[685] 1910 and 1911. 

OC 07 © A. 1910) BenvecnmlO@7siomo ite 

Oli. What work were you doing for the Hlinois Steel 
Company? 

A. I was first assistant to Leinert, Chief Engineer. 

Q12. And actually what work were you supervising 
in the plant? 

A. Well, I had charge of the plant while Leinert was 
gone. 

O13. What plant was that? 

A. Dry blast plant. 
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O14. How did you happen to work for the Illinois 
Steel Company? . 

A. I was sent down there from the Vilter Manufac- 
turing Company, Milwaukee, Wisconsin. 

O15. Why were you sent down there by them? 

A. I worked on the erection of the refrigerating ma- 
chinery. 

O16. Did the Vilter Company supply some of the re- 
frigerating machinery? 

A. They supplied the compressors, the engines, the 
ammonia condensers and the brine coolers. 

O17. Did any frost accumulate on the brine coolers? 

A. In the refrigerating department while they were 
[686] dehumidifying the air there the frost accumulated. 

Q18. By “brine coolers” you had reference, did you, 
to the cooling with the ammonia gas? 

A. The cooling of the brine by the ammonia gas. 

Q19. Well, let’s get this straight. As I understand 
it, you had an ammonia plant and then you had a con- 
denser unit? A. A condenser unit. 

Q20. And then you had a refrigerator building? 

A. We had 80 stacks of double-pipe brine coolers 
where the brine was cooled and it was pumped into these 
seven compartments where the air was dehumidified. 

Q21. And these seven compartments you are referring 
to were in which building? 

A. They were in a separate building by themselves. 

O22. Did you call that the refrigeration building? 

A. That is the refrigeration building. 

O23. You state that frost accumulated on the brine 
coils in the refrigerator building?’ AG. Yes @sie 
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O24. How did you get that frost off the coils? 

A. We sprayed water over the top. Shut off what- 
ever compartment we wanted to thaw off and sprayed 
water over the top. 

(025. ver the top of the coils? 

Ze Over the top of the coils. [687] 

Q25%. Did that remove the frosting from the coils? 

A. Oh yes. Could I mention something in regard to 
where I mentioned a separate building? 

O26. Yes. Go ahead. 

A. They had separate departments like the compressor 
room was on the ground floor and over the comipressor 
room we had your ammonia condensers, and then to the 
one side was the brine coolers and next to that your re- 
frigerating coils. Then there was another separate room 
for the brine pumps. The buildings were scattered all 
over. 

Q27. Mr. Gaide, what were your duties as assistant 
supervisor of the dry blast plant? 

A. Well, I saw that the readings were taken. 

028. Which readings are you referring to? 

A. The temperature readings and the humidity read- 
ings. For instance, we had the brine inlet, the brine out- 
let, the water temperature inlet, the condenser and the 
water temperature outlet, the atmosphere temperature 
outside, the air temperature entering the refrigerating 
rooms—compartments, rather. And we took humidity 
readings, dry and wet-bulb readings of the air entering 
the compartments and the air temperature leaving the 
compartments, and the humidity readings of that air. 

O29. Whose business was it to take these readings? 

A. We had a regular temperature man. [688] 
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O30. <A temperature man? 

A. We called him a temperature man. 

Q31. And what did they do with these temperatures 
after they took them? 

A. That was entered on a big sheet, a daily report 
sheet after they scribbled it off on scratch paper, what 
I call it, lined paper. 

Q32. “And then they transferred these figures from 
fhemscr atch panermasmyOumeallat 

A. To daily report sheets. 

Q33. And where did those daily report sheets go? 

A. Well, off the original they made several blueprint 
copies that were scattered around through different de- 
partments throughout the plant. I don’t know just who 


got them. 

O34. Did your office get any? A. Yes. 

O35. Were you familiar with these temperature read- 
ings? A. Well, pretty much so. I should be. 


Q36. Do you recollect what the temperatures were in 
the refrigeration building in the compartments that were 
in operation? 

Mr. Lyon: That is objected to as calling for second- 
ary evidence and not the best evidence, and incompetent, 
irrelevant and immaterial, this witness having not testi- 
fied that he ever took any readings himself. [689] 

Mr. Neave: You can answer the question. 

Mr. Lyon: And hearsay. 

The Witness: I can answer your question? 

Mr. Neave: Yes. You can answer my question. 

The Witness: You asked about the temperatures? 

Mr. Neave: Yes. Do you want the question read? 

The Witness: Yes. 
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(The question was read, as follows: “Do you recol- 
lect what the temperatures were in the refrigeration 
building in the compartments that were in operation?” ) 

A. Well, that depended upon the weather conditions 
as far as entering the bottom, seasonal conditions, you 
might say. 

Q37. That was as to the temperature of the air en- 
tering the compartments? 1 PE She: 

038. What about the temperature of the air leaving 
the top of the compartments? 

A. Well, that was most generally below 30 degrees, 
around 20 to 36, and in the wintertime much colder. That 
is another seasonal condition that changed that consider- 
able. 

Oe me rave you at iiy request made ay searcin tomcce 
if you could find any records of these temperature condi- 
tions? my | have. | 690] 

O40. Have you found any? Aa eitave: 

O41. Would you produce them, please? 

A. (Witness produces documents. ) 

042. Now, where have these records been, Mr. 
Gaide? 

A. These have been in the engine room office of Mr. 
Leinert. 

O43. Until what time? A. Until around 1910. 

O44. And then what happened to them? 

A. Well, these I took out around that time. I got 
them out of the waste-basket, you might say, these here. 

O45. Where have they been since you got them out 
of the waste-basket? 

A. JI have had them home in a trunk in the attic. 
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Mr. Neave: In order to be able to refer to these 
records, I ask that the bunch of records stapled together, 
consisting of 39 pages, which the Notary has stamped 
with page numbers in the right-hand upper corner from 
l to 39, I ask that the entire group of 39 pages Dewiiagiee 
as Plaintiff's Exhibit 32, for identification. 

(Said records were marked for identification.) 

046. Now, referring to Plaintiff’s Exhibit 32, page 
1, I see that this page 1 is headed “Dlinois Steel Company 
South Works. Dry Blast Plant Engine Room Report,” 
and that [691] there is a date saying “Ending 6 a. m. 
May 15, 1910.” Will you state whether or not this is 
the type of record that was handed in by the temperature 
men that were under your supervision while you were 
with the Illinois Steel Company at the dry blast plant? 

A. On the night shift, the night man— 

047. Will you answer the question, first, please? 

wees 

O48. What were you going to say? 

A. What I was going to say is that the night engineer, 
toward the end, he was taking care of the temperature 
readings. Now, whether the temperature man on the 
night shift was on at this time or not J don’t know. 

O59. Who was it that took care of the temperature 
readings at night? 

A. Well, there for a while we had temperature men 
there. 

O50. And then aiter that? 

A. And then after that, so Nick tells me, who was 
there— 

O51. I only want what you yourself know and recol- 
lect. First of all, tell me, were you with the dry blast 
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plant as assistant superintendent in May, June, July and 
September ot 1910? A. Yes. 

O52. You were? [692] Vevey CSS: 

O53. Now, referring again to Plaintiff’s Exhibit 32, 
page 1, I see at the top of the page there are several 
columns. First of all, we have “Weather Conditions,” 
and under that there are no entries, are there? 

iN, Nios 

O54. The next column is headed ‘Temperature,” 
which covers two columns. Under ‘“Temperature” in 
one column is “Atmosphere” and in the second column 
“Top of Coil.” Now, what do the entries in the column 
marked ‘“Temperature Atmosphere” refer to? 

A. That is the outside air. 

Mr. Lyon: Just a minute. That is objected to on the 
ground the witness has not been qualified to answer the 
question. 

Mr. Neave: Go ahead and answer. 

A. That was the outside temperature. 

G52 Or ihe air! PO te hema 

O56. And in the second column is the heading “Top 
of Coil.” What do the entries under that column mean? 

A. That was the temperature of the air about to leave 
the dry blast plant refrigerating coils. 

O57. Where was that temperature taken? 

Pee Onevop on the coils, [693] 

@eoe) Ine fourth colunm has avheadines ayciire- 
meter,’’ a sub-head “Inlet,” and a column under that sub- 
Meade Dine What do the entries in thas. Inlet Diy” 
column refer to? 

A. That is the temperature of the air entering the 
refrigerating compartments at the bottom. 
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Q59. The fifth column is “Inlet Wet.” What does 
that mean? 

A. That is the temperature of the air leaving— 

OG0, ‘Inlet Wet: 

A. Oh, that is the temperature of the wet bulb ther- 
mometer of the psychrometer. 

O61. At what point? 

A. That was taken at the bottom of the refrigerating 
coils. 

062. The sixth column is headed “Outlet Dry.” What 
are the figures entered in this column? 

A. That is the temperature of the air about to leave 
the refrigerating compartments. 

Q63. That is over the coils? A. Over themeqis: 

Q64. The seventh column is entitled “Outlet Wet.” 
What do the entries in this column mean? 

A. That is the temperature of your wet bulb ther- 
mometer when you swing your psychrometer. 

Q65. At what point? 

A. At the top of your refrigerating coils. [694] 

Q66. The last two columns have a common heading, 
“Moisture Grains Per Cubic Foot” with a subdivision, 
the next to the last column being “Inlet.””’ What do the 
figures entered in this column mean? 

A. Grains of moisture per cubic foot entering the 
refrigerating coils. 

Q67. That would be at the bottom? 

A. At the bottom, entering the refrigerating coils. 

Q68. And the last column is headed “Outlet” under 
“Moisture Grains Per Cubic Foot.” What do entries 
under this column mean? 
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A. That 1s the grains per cubic foot leaving the re- 
frigerating coils—compartment, rather. 

Q69. At the top of the compartment? 

[ee inte tO, yes, 

Q70. Now, referring to pages 2, 3, 4, 5, 6, 7 and 8 
of Plaintiff’s Exhibit 32, they all have the same headings, 
do they not? A. You mean here, this heading? 

Oya, Yes: Ig SEES, 

Q72. I call your attention, however, to pages 2 
through 8, which have certain entries under “Weather 
Monditions. “On pace 2 there is the word “Brine Gain 
that column and figures under that word. To what does 
that refer? [695] 

A. One is the brine inlet and the other is the brine 
outlet. 

Q73. Temperatures? A. Temperatures. 

Q74. That is the temperature? 

A. The temperature of brine going into the refrigerat- 
ing coils and the temperature leaving the coils. 


75s that true also of page 37 Ao el tas 
O76. Page 4° ee Vie is: 

O77 eebace 5? A. It is. 

© 7G bage OF A Me ee 

79") Page /: a. Ie as, 

eee nd pace 37 PX eel ieee 


O81. Now, turning to page 9 of Plaintiff’s Exhibit 
32, which is on a yellow sheet of paper, can you tell me 
what these yellow sheets of paper which consist of pages 
9 through 39 consist of? 

A. Well, they consist of the air temperatures outside, 
entering the compartments. [696] 
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O82. Are these reports that were made by the tem- 
perature man?’ 

A. Those are reports made by the temperature man. 

083. I see. I note that on page 9 there are a number 
of columns. The first one is marked “Time.” The sec- 
ond is “Atmosphere In,” and “Top.”’ To what does that 
refer? 

A. The “Atmosphere In” is the outside atmosphere 
Ret Pelee: U1; c= nnn 

O84. And the “Top”? 

A. Is as it leaves the top or refrigerator coils—com- 
partment, rather. 

Ogs7e Uita@icephestemperatiunes 

A. That is the temperature. 

O86. The column “Inlet Dry” and “Wet,” what does 
that mean? 

A. That is the temperature shown by psychrometer 
readings taken at the bottom of your refrigerator,— 
compartment. 

Q87. For both dry and wet bulbs? 

A. For both dry and wet bulbs. 

O88. And the column “Outlet Dry” and “Wet” refer 
to what? 

A. Psychrometer readings of the air leaving the top 
of the compartments, refrigerating compartments. That 
is the temperature of the air. 

O89. Then the next two columns are entitled “Mois- 
ture Inlet’ and “Outlet.’”’ [697] 

A. That is the grains of moisture per cubic foot en- 
tering the bottom of the refrigerating coils, and the out- 
let is the grains leaving the top of the coils. 
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O90. The next two columns are entitled “Brine Feed 
Ret.” What do those entries in those columns signify? 

A. The brine feed is the temperature of the brine 
entering the top of the refrigerating coils. 

Q91. And what is the column entitled “Ret.” ? 

A. That is returned. That is the temperature leaving 
the bottom of the coils. 

O92. Would you look through pages 10 to 39 and see 
whether the headings are the same on those pages as you 
have described for page 9° I am talking about the head- 
ings. A. Just the headings, you mean? 

O93. Just the headings? 

Pee mere scems to be a little difference Mere ones: 

094. Page 33. In what column is that? 

A. Right here (indicating). 

095. The last two columns. What is the heading of 
that? Can you read it? 

A. I don’t know. It looks like “Top” to me. 

096. How about “Dope”? 

A. It might be dope but it looks like top to me. I 
don’t know. 

097. Do you know what the significance of it 
is? [698] 

A. No. I have not got the least idea what that would 
be. This would be the grains of moisture. 

Mr. Neave: Referring to the column under what looks 
like “Dope Dry Blast,” the witness is pointing to that 
column. 

Q98. Now, what were you saying, Mr. Gaide? 

A. That looks like the grains of moisture in the air 
per cubic foot leaving the top of the,—what do vou call 
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it, the refrigerating coils. That is what it would be if 
it is checked up, Dry Blast, is it? And 1.83. 

Mr. Lyon: That mdicates, does it not, thatwiieremic 
more leaving than is entering? 

The Witness: I don’t know. I am not sure about 
this. 

Mr. Neave: ©99. You are not sure what the mean- 
ing of that column is? 

A. No, I don’t know what it means, but I could 
figure out from the decimal point that it pertains to grains 
of moisture and cubic feet of air. 

Mr. Lyon: There is more leaving than entering on 
that sheet? 

The Witness: I don’t know. 

Mr. Lyon: You notice it says— 

Mr. Neave: Why don’t you reserve that until you 
cross-examine ? 

Mr. Lyon: I was trying to get this straight. [699] 

It says “1.83 Dry Blast” and then it says “Top 30.” 
Does that indicate that there is more moisture entering 
the top than entering the bottom? 

The Witness: Oh no. 

Mr. Neave: Q100. Would that be grains or tempera- 
ture? A. That would be grains leaving the top. 

Q101. Under dry blast? 

A. Why sure, under dry blast. 

Mr. Lyon: Under “Top” what would be the grains 
leaving? 

The Witness: That is probably a temperature they 
got somewhere. That is 30 degrees temperature they got 
somewhere. There is some adjusting done in there in 
their reading somewhere. 
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Mr. Lyon: You don’t know what that is? 

The Witness: I don’t know what it is. I know the 
one pertains to grains of moisture and the other to tem- 
perature because if it was grains of moisture there would 
be a decimal point between. You would never get 30 in 
this section. 

Mr. Neave: Q102. Very well. And on page 34 you 
have the same two last columns as you had on page 33, 
eis) Siact° and lop.” 

A. Well, that pertains, the top, that 27.5 pertains to 
the same temperature, that 31 on the outlet. There was 
some adjustment made in their reading somewhere. 

0103. That was the temperature at the top? [700] 

A. That was the temperature at the top. And here at 
the outlet they have got 31 temperature, you see, and then 
the moisture reading here they had,—that is the outlet 
moisture reading, that I know. 

O104. The last two columns on pages 35, 36, 37, 38 
and 39 have the same headings? 

A. They are the same. Now, tf you don’t mind, I can 
explain a little on that. 

Q105. I wish you would. 

A. We have had an electrical instrument there, a 
temperature instrument, where you can take a good many 
of your readings from the engine room floor, like, for 
instance, the air inlet going in at the bottom between the 
fans and your compartments, and the air leaving the top, 
and the brine inlet and the brine outlet, and the water 
inlet and the water outlet, which can be taken right from 
this instrument. 


a2 Refrigeration Engineering, Inc., etc. 


(Deposition of Albert Gaide) 

Now, this fellow may have went around and taken his 
readings and then checked them over on the instrument. 
There was an instrument there where they could take 
care of practically all the readings with the exception of 
your dry and wet bulb readings. There they had to go to 
that point. 

Q106. Will you state whether or not it was the regular 
practice of the temperature man to take the temperature 
readings of the air every day? A. Oh, yes. [701] 

Q107. And these reports are the reports that were 
made pursuant to that practice? A.” Yes 

Q108. Was it any part of your job to keep track of 
these temperature readings? 

A. Well, these temperature readings, no, it was not up 
to me to keep track of them. 

Q109. Did you have any knowledge of them? 

A. Oh, yes. In fact, I used to take readings myself 
but I never entered them on a slip because that was not 
my duty. 

QO110. But you had to consult these temperature read- 
ings in the operation of the plant? 

A. Sure. I would check them over myself during the 
day, but these fellows had a regular hourly time, or two 
hours at a period, where they took their readings and they 
made their notes, but during any time I could check it, I 
could take a reading because I had the instrument right 
before me and check all the apparatus. We could swing 
from one compartment to another like the water inlet, 
water outlet, air inlet, air outlet. 

Mr. Neave: All right, Mr. Lyon. 
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Cross Examination 
By Mr. Lyon: 

XQ111. Mr. Gaide, you say you left the employ of the 
Illinois Steel Company in 1910 or 1911, is that cor- 
rect? [702] 

A. Somewhere in that neighorhood. 

polizwee as that before or aiter this) plane this ary 
blast plant that you have testified concerning, was dis- 
mantled? A. That was before. 

XQ113. You state that you were sent to the IIflinois 
Steel Company by Vilter, I believe; is that correct? 

neo GS) Sir, 

XQ114. Who is Vilter? 

A. They are ice-machine manufacturers. 

Ppe@ seme leccated where: A. In Milwaukee. 

XQ116. And had you been employed by that company 
before you went to the Illinois Steel Company? 

Age USS Sle 

XQ117. For how long? 

A. I started in 1905. 

XQ118. In what capacity? 

A. I started out in the pipe shop. 

XQ119. Was that the only capacity you worked for 
Vilter ? 

A. Then I went out on the road for Vilters, setting up 
machinery. 

®O120. How is that Vilter spelledr 

A. \V-i-I-t-e-r. We say Vilters on account that there 
used to be three brothers. [703] 

XQ121. What kind of refrigerator machinery did 
Vilter handler 

A. For ice plants, breweries, packing houses. 
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XO12Z2. What kind of refrigeration apparatus, 
A. The ammonia type. 


XQ123. That is the ammonia expansion type? 

A. Ammonia expansion. 

XQ124. You had no connection with the Illinois Steel 
Company prior to the time that Vilter sent you there to 
work for them, is that correct? A. Comer 

XQ125. Now, for this job for the Imtinois Steel 
Company, you say Vilter supplied the compressor, the 
engine and the brine coolers, is that correct? 

A. Yes, sir and ammonia condensers. 

XQ126. And the ammonia condensers? Al wees 

XQ127. You have testified that this cooling tower 
arrangement at the Ilhnois Steel Company was used out 
there for humidifying and dehumidifying the air. What 
do you understand those terms to mean? 

A. Well, it just dehumidifies the air, is what I mean. 
They were dehumidifying it. 

XQ128. What do you understand that term to mean? 

A. Well, it is taking moisture out of a cubic foot of 
aijespace. 704] 

XQ129. And is it not true that air, that all aipviaema 
dew point depending upon its relative humidity at which 
water will drop out of the air by reducing the temperature 
below that dew point? A. Yes. 

XQ130. And that temperature may be very greatly 
above or below freezing, is not that true? 

Pee lt Cat@ee, yes. 

XQ131. Do you understand it was attempt of the 
Illinois Steel Company to remove all the moisture from 
the air? A. No, sir. 
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XQ132. Was there any limit placed that you know of 
on the amount of moisture that could remain in the air 
for use in the blast furnaces? 

A. Not that I know of. 

XQ133. You do not know how much moisture could 
be removed from the air nor how little, or how much could 
remain in the air and have the air satisfactory for use in 
that condition? 

A. I don’t know just how much could be removed. 

XQ134. Was it the practice of the Illinois Steel 
Company, while you were there, as you say, as assistant 
in charge of the operation of this dry blast plant to throw 
their records of these operations away daily? 

A. Well, that I don’t know either. 

XQ135. Did they throw the operating records away? 

Pee Norrie daily. | 705] 

XQ136. Did they throw any of the actual records 
away to your knowledge? 

A. Well, these here, what I have showed here were 
throwed away. Probably they accumulated a month or 
two and then they throwed them away. 

XQ137. Probably. Do you know of any instance 
where they actually threw the records away? 

A. I have no special date, no, but these were throwed 
away when I got them. 

XQ138. Do you know, Mr. Gaide, who it was that 
actually kept these records, that you have here produced 
eomlelaimtin s Exhibit 32, for the company: 

A. I don’t know who kept them, but a fellow named 
Amman took the copies of them and put them on the daily 
sheets. 
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XQ139. During any time while you were in the 
employ of the Illinois Steel Company, do you know of 
any instance where the records of the actual operations 
were discarded or thrown away? 

A. That I don’t know. That is the daily ones I am 
talking obout. 

XQ140. You testified on your direct examination 
concerning the manner of keeping these records, that 
Nick had told you something about them; is not that true? 

A. That is. 

XQ141. And who was Nick? [706] 

A. Nick Tominac. 

XQ142. That is, his correct name is Nicholas Tom- 
inac, is that right? a Wine 48 ie 

XQ143. When did he tell you about these records? 

A. Oh, about five or ten minutes before we come in 


mete: 
XQ144. That is today? A. Today. 
XQ145. At any other time? A. Nomen 


XQ146. And what did Mr. Tomunac tell you about 
those records? 

A. Well, he thought that the night engineer was tak- 
ing the night records, that is, toward the end. I know 
when I first started there was record men, 12-hour 
shifts, and the records were taken by a regular tempera- 
ture reader. Then he tells me now that he thought the 
night man was taking the night readings, but at the time 
I was there they were taking hourly readings by regular 
temperature men. That was all they had to do. 

XQ147. Referring to this record, page 1 of Plaintiff’s 
Exhibit 32, for identification, or rather referring to page 
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2 thereof, will you tell me what this extended column of 
figures is on the right-hand margin of 0.99? 

A. That pertains to grains of moisture per cubic 
foot [707] after it left the top of the coils. 

XQ148. I understood you to tell me that was what was 
meant by the column under “Outlet,” the last column in- 
side the bracket? 

A. There has some correction been made there which 
I don’t know anything about, but this is their psychro- 
meter reading, this 1.29 is the actual reading they had on 
top. Now, this here one I don’t know what it is. 

XQ149. You don’t know anything about it? 

En Ne. 

XQ150. This set of figures of 0.99 which appear on 
the right-hand margin of this page 2 of this exhibit, is 
that correct? ne Y eS, 

XQI151. And similarly you don’t know what the ex- 
tended margin set of figures on page 1 of this exhibit is? 

A. No. 

XO152. And the same is true of this extended set of 
figures which are shown on the right-hand margin of all 
of the pages 3, 4, 5, 6, 7, and 8, of this exhibit, do you? 

A. Well, now, wait a minute. I would like to make a 
correction there. I know what they are but how they 
arrived at that, I don’t know. That is what I mean. It 
pertains to the grains of moisture leaving the outlet on top. 
It pertains to this same reading, what there is here. There 
[708] has same correction been made somewhere. It is the 
outlet reading. It is either this or that. It has some re: 
lation between the two but how they arrived at it, I 
don’t know. I know it is grains of moisture but how 
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they determined it I don’t know. This (indicating) I know, 
but how they determined that (indicating), I don’t know. 

XQ153. The same follows through on page 9, the set 
of figures reading “1.65” in the last column of figures 
on that page, is not that true? 

A. That is the grains of moisture leaving the top of 
the air coils. 

XQ154. But you don’t know how those were arrived at? 

A. They are arrived at—you had your moisture read- 
ings. You have your humidity first and then you checked 
up, from your humidity you checked up your grains of 
moisture in that cubic foot of space. They had a regular 
table there which after you had swung your psychro- 
meter, and you got your wet and dry bulb readings, then 
you determined from your chart the grains from the 
temperature high reading, and the difference in the two 
temperature readings. 

You looked at your humidity and found that humidity. 
You had another table and you checked up on that the 
temperature of the air at whichever point you are tak- 
ing your humidity from, and your humidity reading you 
checked over and got your grains of moisture per cubic 
foot of space in the [709] humidity readings, inlet and 
outlet, but why they made their alterations, that I don’t 
know. 

XQ155. My point is, on page 9 you don’t know 
whether this set of figures 1.05, repeated four times for 
the four operations, were actual readings or whether those 
were corrected readings? 

A. This here where there is not a correction on the 
side is an actual figure. You don’t see that correction on 
this here. 
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XQ156. Did you see the person make these entries 
here or make these readings? 

A. No, I never seen him. JI may have seen him but I 
don’t recall. 

XQ157. You note that on page 9 there is no heading 
above those 1.65, is not that true? A. Yes. 

XQI158. Can you state definitely whether that is an 
actual or a corrected reading or a calculated determina- 
tion of those figures 1.65? 

A. I could not state actually unless you figured it out. 
It could be figured out if you had the tables. 

XQ159. The same is true with respect to the extend- 
ed figures on the right-hand column of figures on page 
10) is it not, which figures are 099, 1.01 and 1.02? 

A. Yes, sir. [710] 

XQ160. And the same is also true with respect to the 
figures appearing on page 11 in the last column, which 
figures are uniform figures in that column, 1.03? 

Ba SES 

XQ161. And as to this right-hand set of figures on 
all of these pages 12 and 13 to 32, inclusive, is not that 
fatale P eee eS, 

XQ162. Mr. Gaide, did you ever take the temperature 
of any of these compartments, the air temperature, either 
wet or dry bulb, after the brine had been withdrawn from 
the brine pipes or coils and before the water was turned 
on over the coils? A. No, sir. 

DOllos Did you ever take the temperartinecsoumtie ai 
in these compartments at the time the brine had been with- 
drawn from those pipes and both the inlet and outlet of 
air to those compartments had been closed, and before the 
water was turned on? A. No, sir. 
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XQ164. Did you ever take the temperature of these 
compartments in which the coils were mounted at any 
time? 

A. Once in a while, but not for the records. 

XQ165. Do you know what the temperature of these 
compartments was at the time that the water was turned 
on after it had passed over the coils? [711] 

The Witness: Can I get that question read? 

(The question was read.) 

Ee @s 

XQ166. And similarly I presume you do not know 
what the temperature of the compartments was after the 
water had been shut off and the inlet of the air had been 
opened to the compartments and the system allowed to 
stand with the air entering through the inlet for a period 
of approximately thirty minutes, 1s not that true? 

7a NIC, 

XQ167. You don't know what that temperature was 
either? eo Ie, 

XQ168. You do know, however, that the object of 
the operation of shutting off the water and allowing the 
air to enter the compartment through the inlet was to blow 
out the water from the spray pipes and also off the coils, 
wasn't it. 

A. I don’t know. Not that I know of. 

XQ169. What is that? 

A. No, it was not for that purpose. Now, get this, I 
want to get this right. 

XQ170. Isn’t it a fact that this is what was done: 
The water was turned off, the inlet to that compartment 
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was opened which allowed the air which was blown 
through a common duct to enter that compartment? 

fee den t tink it was operated that way. [712] 

XQ171. The air was not allowed to enter the compart- 
ment ? 

A. The air was shut off on top. 

XQ172. Was that a solid closure? 

A. There was some kind of a swing that had—I 
think there was two openings that went in from the top 
and went into a big duct, and from there over to the blast 
furnace. 

E-O173,) Vhat is right. 

A. And this brine was shut off first. 

XQ174. That is right, and pumped out? 

feeeeummped out. Then he shut off the air and put on 
the water at the same time. 

XQ175. How long a period of time was allowed to 
elapse between the time that they took out the brine and 
they turned on the water? 

A. Oh, that must have been thirty or forty-five 
minutes, somewhere in there. I am not just sure what it 
was. 

XQ176. Where was this building located in which 
these cooling towers were positioned? 

A. These cooling coils? 

e<Ol77.. Cails? 

A. That was east of the brine cooler room. 

XQ178. How far distant was it from the blast 
furnaces themselves? 

A. That was quite a ways. I could not tell you that. 
The blowing engines were a couple of hundred feet away, 
I [713] imagine. There was a big space of some kind 
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there. I have not the slightest idea, to tell the truth. 
From there it went to the blowing engine. That was quite 
a distance away. 

XQ179. This engine shop, that you said was located 
adjacent to this refrigeration room, wasn’t it?- 

ee cS, 

XQ180. Was it necessary to employ steam heat to 
heat that room? A. Qh, no. 

XQ181. Did you have any type of heat in that room? 

A. No. 

XQ182. In fact, being located in a steelplant of that 
kind, there is enough heat around there so you don’t need 
any heat? 

A. That I don’t know. That was not the reason. The 
water was always kept in circulation, or else drained. 
That was the reason they did not need it. 

XQ183. Do you understand what the purpose was of 
taking the moisture out of the air? 

A. Why, the way I understood it, was to cut down the 
consumption of coke, and they got a better grade of pig- 
iron out of it. 

XQ184. You do know that this operation was dis- 
continued shortly after you left the company, don’t you? 

A. Yes, sir. 

XQ185. And you do know that they continued to make 
steel, don’t you? [714] eee es ncIT. 

XQ186. You don’t know whether they utilized any 
different method of taking the water out of the air after 
they took this down, what you call the dry blast plant, do 
your Noe oeledona 

XO187. You don’t know whether they substituted some 
other method or not? A. No, I don’t. 
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XQ188. Have you been back to the Illinois Steel 
Company since you left there? 

A. No, I have not. Oh, come to think of it, I worked 
about three or four weeks a few years after this plant was 
Oli: 

XQ189. I see. And do you know whether they were 
using any other means of taking the moisture out of the 
Ali ate bat times ie) No, Wdomer: 

XQ190. Where were you? 

A. Iwas in the gas engine department for a week or 
two. I don’t remember whether it was a week or two, but 
I know I was there a while. 

XQ191. And as far as your observations went at that 
time, and your recollection at the present time, they were 
using no other dehumidifying operation? 

AG INO: 

hie levom. |) hat, is all|/15 | 


Redirect Examination 
By Mr. Neave: 

RDQ192. As I understood your testimony on direct, 
Mr. Gaide, the temperature man would make records on 
sheets of paper such as are shown in Plaintiff’s Exhibit 32, 
and then that data would be transferred to what you call 
daily records, is that correct? Wigan 18 ie, 

RDQ193. And when you told Mr. Lyon that you 
knew of no instance where the daily records were thrown 
away, you referred to the sheets to which this data, sheets 
such as Plaintiff's Exhibit 32, were transferred, is that 
correc: vee Yes: 


Mr. Lyon: That is objected to as leading, grossly so. 
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Mr. Neave: RDQ194. How, if at all, did the operat- 
ing data, such as temperature, moisture content and so 
forth, such as shown on Plaintiff's Exhibit 32, affect your 
operation of this plant so far as you personally was con- 
cerned? 

A. Well, I got the humidity readings or grains of 
moisture that would be in the air, and that would vary, 
you know, and then I would have to operate the machines 
accordingly. I got my readings from these temperature 
men so I knew what to do with the machines. There were 
times I would run one machine, or two machines, or four 
machines. If all four were running and the moisture was 
going up, we would just speed [716] them up, and that is 
how we operated the machines, according to the readings 
that I got acquainted with through the temperature men. 

RDQ195. Did you ever operate the plant in the 
wintertime? in Ole yes. 

RDQ196. Was it operated continuously? 

Xo INO; 

RDQ197. Or intermittently? 

A. Intermittently. There would be time, we would 
probobly shut down a week, and then again we would 
operate them for days. In the wintertime it depends upon 
the shift of the wind there. You get a lake wind, and 
the lake is not frozen and it boosts your grains of moisture 
to around 3 per cubic foot, and we would start the 
machines; but when the temperature got down so it was 
around 5, 10 or maybe a little colder, and the wind hap- 
pened to be from the north or northwest, and the atmo- 
sphere was pretty well down, why, we would shut the 
machines down. So the machines, they were run off and 
on all winter, but at times they would be shut down a 
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little longer than other times. It all depended upon the 
conditions. 

RDQ198. Were you ever in the refrigeration build- 
ing? eo hemOttcin: 

RDQ199. Were you ever at the top of the building, 
toward the top of the coils? [717] 

Pee iten. 

RDQ200. Do you know how the water was turned 
on for the defrosting process? 

Mr. Lyon: Objected to as not redirect examination. 

A. Well, they had a main water valve in the main and 
then a valve at each compartment, and a drain valve be- 
tween the valve and the compartment valves. 

Mr. Neave: RDQ201. Where was water valve in 
the main? 

A. That was toward the brine cooler department, in 
the corner, off kind of a hallway. 

RDQ202. A hallway in the refrigerating building? 

SOS 

RDQ203. Did you ever know Alfred Mueller, M-u-e-l- 
l-e-r? me Yes: 

RDQ204. Did he work for the Illinois Steel Company 
in the dry blast plant when you were there? 

Eee ie yes. 

RDQ205. What was his job, do you recall? 

A. He was night engineer there. 

Mr. Neave: I offer in evidence Plaintiff’s Exhibits 32, 
consisting of page 1 to 39, inclusive. 

Mr. Lyon: The offer is objected to on the ground that 
the records are not shown to have been records of the 
company, and on the further ground that they are in- 
competent, irrelevant [718] and immaterial and have not 
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been properly proven or identified, and further as mere 
hearsay. 

(The exhibit was so marked.) 

Mr. Neave: That is all. 


Recross Examination 
By Mr. Lyon: 

RXQ206. You state this drain valve was in the cooler 
room, and that it was opened, therefore when it was open- 
ed it drained the water directly into the cooler room, didn’t 
it? 

A. Into the cooler room, somewhere in the basement. 

RXQ207. And it drained it directly into the same part 
of the cooler room in which these brine coils were located, 
did it? 

A. In the sewer, somewhere in the sewer. These 
sewers were all trapped. 

RXQ208. It drained right into the part of the build- 
ing the coils were in? 

A. I don’t know. It dropped down in the corner of 
that refrigerator room. 

RXQ209. It dropped right down in the same space 
that was occupied by the coils, didn’t it? 

NG NESS, 

Redirect Examination 
By Mr. Neave: 

RDQ210. Do you mean it went down through a pipe 
or through the air? [719] 

A. No, no. There was a pipe dropped down some- 
where. I don’t know how far down it went, and where it 
hooked onto, that I don’t know. I know there was a pipe 
on the drain valve. 


vs. York Corporation, a Corporation 567 


(Deposition of Albert Gaide) 

RDQ21h That is, the valve you turned off and on 
was in the pipe, the valve was in a pipe? 

A, ele 

we Zizes Whenethis water was adraimeadmonme, 

A. It went off to a sewer. I don’t know whether it led 
into a sewer or to the floor below, I don’t know. 

RDQ213. Do you recall whether this pipe went down 
inside or outside of the refrigerator coils? 

A. That I don’t know. It was inside the room but 
whether it jumped out there somewhat, I don’t know. 

RDQ214. You don’t know? A. I don’t know. 

Mr. Neave: That is all. 

(The signature of the witness was waived by stipula- 
tion of the parties.) 

Mr. Neave: Mr. Lyon, yesterday you asked the wit- 
ness, Mr. Tominac, to produce the letter to which he re- 
ferred as having been received by hin from Mr. McCarthy. 
Mr. Tominac stated that he would try to find the letter 
and give it to Mr. Lietz, who is to be a witness this morn- 
ing. 

Mr. Lietz has handed to me a letter from J. S. McCarthy 
to Nicholas L. Tominac, dated October 16, 1944, and I 
am 720 | turmine it Over to Mr. Lyon 

Mr. Lyon: I would like this letter marked for identi- 
fication as Defendant’s Exhibit B. 

This letter is dated October 16, 1944, to Nicholas L. 
Tominac from J. S. McCarthy. 

(Said letter was so marked.) 

Mr. Neave: The next witness was Herman Leopold 
Lietz, who was the assistant chief engineer of the Car- 
negie-Ilinois Steel Company, South Works, and had been 
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with the company since 1909. The drawings of the 
company are in his custody. He produced the original 
photograph of which Plaintiff's Exhibit 30 is a photostat. 

Mr. Lewis Lyon: There is also a stipulation on page 
87 and 88. 

Mr. Neave: Yes, there is a stipulation there. There 
was ilo cross examination? 

Mr. Lewis Lyon: No. 

Mr. Neave: There was no cross examination of that 
witness. There is a stipulation on page 85, which should 
be put in the record, and the witness produced the original 
tracing of the drawing, of which Plaintiff's Exhibit 31 is 
a blueprint, and he identified the blueprint as an exact 
copy of the tracing. 

Mr. Lewis Lyon: And there is a stipulation on page 
87 and 88 that should be included in the record. [721] 

Mr. Neave: Yes, quite so. There is a stipulation on 
page 87 and 88 that if George Steudel were called he 
would testify that the operating engineering records of 
the dry blast plant in the South Chicago Works are no 
longer in existence, as they were destroyed four or five 
years ago. 


HER MAE OL OmpeirlE Zz, 


called as a witness on behalf of plaintiff, having been 
first duly sworn, testified as follows: 


Direct Examination 
By Mr. Neave: 
Ol. What is your name? 
A. Herman Leopold Lietz. 
O2. And your residence address? 
A. 10728 So. Avenue C, Chicago, Illinois. 
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Q3. What is you occupation, Mr. Lietz? 

A. Right now I am assistant chief engineer of the 
South Works, Carnegie-Illinois Steel, at South Chicago. 

O4. How long have you been employed by the Car- 
negie-IIlinois Steel Company or its predecessor, the IIli- 
nois Steel Company? 

A. Well, I started to work in February, 1909 for the 
Illinois Steel and I have been there since. 

Q5. As assistant chief engineer, are the drawings and 
engineering records of the Carnegie-Illinois Steel 
Company, and its predecessor the Illinois Steel Company, 
in your custody? [722] ee Whey eae: 

Qo. Are you familiar with the various South Chicago 
plant buildings? 

A. Yes. What do you mean, the method of construc- 
tion? 

Q7. No. I mean generally, the layout of the build- 
ings? A. Yes. 

O8. Will you state whether the Illinois Steel Company 
ever operated a dry blast plant? 

Ieee es they did: 

Q9. Is that plant still in existence? 

A. No. There is just one of the buildings that we 
remodeled, and it is now our metallurgical laboratory. 

Q10. Do you know when the other buildings of the dry 
blast plant were demolished? A. 1916. 

Qil. What was your customary practice about tak- 
ing pictures of your plant buildings? 

A. Well, we generally take pictures when we are con- 
structing any project around the plant, that is, a major 
project, and if there is any dismantling of a major pro- 
ject, we take pictures of the dismantling. 
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Q12. Have you any pictures of the construction of 
the dry blast plant? 

A. No. They were destroyed when we dismantled the 
plant. [723] 

Q13. I show you a photostat which is marked Plain- 
tiff’s Exhibit 30, and ask you whether you can produce 
from the records in your custody the original photograph 
from which this photostat was made? 

pie esl cat, 

O14. Will you please do so? 

A. (Witness produces a photograph). 

Mr. Lyon: May I see that? 

Mr. Neave: Yes. 

(Handing photograph to Mr. Lyon.) 

Q15. Is Plaintiff's Exhibit 30 a photostat of the pho- 
tograph you have just handed me? A. This Heyer 

Ol Gree cs: 

A. Yes, this is the photostat. 

Mr. Neave: It is stipulated that the photograph pro- 
duced by the witness may be placed in the custody of the 
Notary to have a photograph taken of the photograph 
produced by the witness. When this has been done, the 
Notary can then mark the photograph taken in place of 
that one produced by the witness, as Plaintiff's Exhibit 
30-A, which is now offered in evidence in this case. 

The Notary will then please return the photograph 
produced by the witness to Mr. Lietz at the Carnegie- 
Illinois Steel Company, 3426 E. 89th Street, South 
Chicago, Illinois, by [724] registered mail. 

(The exhibit was so marked.) 
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O17. Can you produce from the records of your 
company the original tracing entitled “Dry Blast Plant 
Refrigerator Building 6” Thawing Out Water Line Illi- 
nois Steel Co. South Works 12406”? 

em eS. 

Q18. Will you please do so? 

A. (Witness produces a tracing.) 

O19. Would you compare the original tracing with 
Plaintiff’s Exhibit 31 and tell me whether Plaintiff's Ex- 
hibit 31 is a photostatic copy reduced in size of that trac- 
ing? A. Yes, I would say it is. 

Mr. Neave: I offer in evidence Plaintiff’s Exhibit 31. 

(The exhibit was so marked.) 

O20. At my request, have you made a search of the 
records of your company for operating engineering data 
of the dry blast plant to which reference has been made, 
such as records of temperatures, humidity, moisture 
content, et cetera? 

A. I made a search in the engineering department. 
That is the only place that we went to, as our records have 
all been destroyed with the exception of some of the 
tracings that are still available. 

Q21. Is that the place where such operating engineer- 
ing records would be likely to be? [725] 

A. Operating records would not be in our file. 

Q22. Where would they be? 

A. If they still have operating records they should be 
in their blast furnace division. 

Q23. Where was that, in South Chicago? 

A. South Chicago. 
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O24. Who is the man in charge there? 
A. Mr. George Steudel. 


025. How do you spell it? 

A. S-t-e-u-d-e-l. 

Mr. Neave: You may examine, Mr. Lyon. 
Mr. Lyon: No cross examination. 

Mr. Neave: That ts all, ir. Lietz. 


(The signature of the witness was waived by stipula- 
tion of the parties.) 


Mr. Neave: It is stipulated that if Mr. George Steudel 
was called as a witness he would testify that the operating 
engineering records of the dry blast plant in the South 
Chicago Works are no longer in existence, as they were 
destroyed four or five years ago. 


Mr. Neave: The next witness, your Honor, is Alfred 
E. Mueller, mentioned by Mr. Tominac, and Mr. Mueller 
testifies not only to this Chicago prior use, but another 
prior use at the Northwestern Iron Company at May- 
ville, Wisconsin, by [726] which company Mr. Mueller 
was employed from 1909 to 1928. I would like to have 
the direct examination copied into the record, and I would 
like to read it. 


The Court: To read it, you say? 
Min Neave aamecs. 


The Court: I will give you a rest for a few minutes. 
(A short recess was taken.) 


The Court: You may proceed. 
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called as a witness on behalf of plaintiff, having been 
first duly sworn, testified as follows: 


Direct Examination 
By Mr. O’Hearn, Jr., 

Ql. Will you please state your full name? 

Pee sitrcd 2 vitiellen, 

Q2. And your residence? 

A. 9371 River Shore Drive, Niagara Falls, New York. 

Q3. Where are you employed, Mr. Mueller? 

A. Tonawanda Iron Company in North Tonawanda, 
New York. 

Q4. Were you ever employed by the Illinois Steel 
Company ? 

A. I was employed by the Illinois Steel Company in 
1908 and 1909, the South Works plant. 

Q5. What was your job while you were with the 
Illinois Steel Company ? 

A. My first job down there was working for the 
Vilter [727] Manufacturing Company while we were- 
erecting the dry blast plant there, and when the plant 
started operating I got an engineer’s license and then was 
hired by the Illinois Steel Company as operating engineer. 
I ran one shift of the plant opposite to Mr. Gaide under 
Charles Leinert, Chief Engineer. 

Q6. And what buildings made up the dry blast plant 
at that time? | 

A. There was only one main building, the compressor, 
and these other buildings were more or less attached to it. 
There was a compressor building and the pump room, the 
brine room, the brine cooler building and the refrigerator 
building. 
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Q7. Can you describe the arrangement of the re- 
frigerator building? 

A. The refrigerator building was a large tall building 
with no windows, about—I won’t give you the dimensions, 
I don’t believe you are interested in the dimensions, but 
the inside was divided into seven compartments, and each 
compartment ran from the basement clear up to the top 
floor, about sixty feet high, and each compartment had 
a coil of pipe, 2-inch coil. This coil of pipe was composed 
of a header 10-pipes wide and then 2-inch pipes 40 feet 
long, and 102 pipes high. 

The Court: Wait just a minute. Forty feet long and 
how far apart? About 6 inches, it would be, if it was a 
building of 60 feet. [728] 

Mr. Neave: Ten pipes wide. 

The Court: Oh, it is 10 pipes wide, 102 pipes high and 
40 feet long? 

Mr. Neave: Yes, sir. 

The Court: All right. And about 60 feet high. 

O8. What was done in this refrigerator building? 

A. In this refrigerator building through this pipe coil 
the refrigerated brine was circulated, the idea was to cool 
the air which passed over these pipes. The reason was to 
cool the air so it deposited its moisture, and from there it 
was piped over to the blast furnace and the Bessemer con- 
VeIUCrs. 

The Court: Can I interrupt you a moment? Is there 
to be any testimony anticipated as to the freezing effect of 
brine? I suppose brine is their trade name for some kind 
of a solution? 

Mr. Neave: Yes, we will have some testimony explain- 
ing the action of various refrigerants. The brine here used 
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is brine that has been cooled to any degree that you want, 
and passed through pipes, and then that cools the pipes. 

Mies Court Vell for the cooling, theysjmst dribble 
water over it to cool it? 

Mr. Neave: ‘There are two different things that must 
not be confused. One is the use of brine to cool the pipes, 
and then they defrost with brine. 

The Court: I understand that. I am not confused in 
that. {729] I am talking about the refrigerant now. 

Mr. Neave: ‘The refrigerant here is the brine that goes 
inside the pipes. 

The Court: Inside the pipes. Have the witnesses in 
this deposition testified it went through the coils and over 
the coils, the brine? 

ie ecavecmeNOwthabeise not brine in thatwe Uhateis 
ammonia in that system. 

The Court: Oh, this is ammonia here, and the brine 
was down here (indicating). 

Mr. Neave: No, in this system, your: Honor, no brine 
was used (indicating model). 

The Court: He testified they had ammonia and it blew 
up the building, and then they put it in with brine. 

(Mieetleave: let me explain it. First to, al amethe 
original system there was ammonia gas, and that was 
used,— 

Mr. Lewis Lyon: And it blew up the building. 

Mr. Neave: ‘That was used, and it blew up the build- 
ing. The next thing that happened was that they used brine 
in the pipes for refrigerating. 

Wie Cone. Yes. 

Mr. Neave: ‘Then they also used brine for defrosting 
for a short period. 

ites@onne. 1 remember thar 
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Mr. Neave: Then thereafter— [730] 

Mines@ourt: ‘They used water, 

Mr. Neave: —they used water for defrosting. That is 
niy recollection of it. 

The Court: But the only thing I am concerned about 
now, and the question that is going through my mind—and 
I don’t know, maybe it isn’t relevant or material—is the 
action of different refrigerants passing through a coil or 
pipe that is 10 pipes wide and 102 pipes high, and which is 
40 feet long, what effect that would have. What would 
that do—how cold would it make it? 

Mr. Neave: We can have some testimony on that for 
your Honor. 

The Court: I am not asking for it. 

Mr. Neave: I think it would be interesting. 

The Court: Well, is it material? 

Mr. Neave: No, I don’t think it 1s, because you can 
make it as cold as you want, as I understand it. 

Mr. Lewis Lyon: Or as hot as you want it. 

Mr. Neave: Or as hot as you want it. It just depends 
upon the temperature to which the brine is cooled. But we 
will have some testimony in order to make that clear. 

The Court: This brine entered here, and it went 40 
feet 102 times, didn’t it? 

Mr. Neave: That is right. 

The Court: Forty feet by 102. That traveledj@iieu 
[731] 4,080 feet. Does brine get cooler the farther it 
travels? 

Mr. Neave: No, it gets warmer. 

Milewis Lyon: It setsewantner. 

Mr. Neave: Yes, when it comes out it is at a warmer 
temperature than when it enters. 
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The Court: And one of the temperatures it entered— 
one of the depositions stated that it was 35 degrees when it 
entered? 

Mr. Neave: Thirty-five when it came out. 

The Court: Thirty-five when it came out? 

Pipe eave: Yes, that’s right, 

The Court: What would that freeze? 


Mr. Neave: That would be at the bottom, the lower- 
most pipes. You see, the air comes in at the bottom in 
these plants and goes up, and the brine comes in at the top 
in the pipes and goes down, and the cold brine is at the top. 

The Court: What makes brine freeze? The pressure 
on it? 

Mr. Lewis Lyon: Brine doesn’t freeze. 

Mr. Neave: It doesn’t freeze. What makes it cold? 

The Court: What gives the chilling effect? 

Mr. Neave: As I understand it, how they cool it is 
that the brine is a solution of water and salt, some sort 
of salt, and that is passed through a pipe, and there is 
another pipe around that pipe which has ammonia in it, 
and that ammonia and gas, whatever it forms, cools the 
brine, [732] 

The Court: What makes the ammonia cool the brine? 

Mr. Neave: Because the ammonia evaporates into a 
gas, and that makes it cold. I explained that in my opening 
statement, your Honor, but we will have same testimony 
on that so that it will be clear what the action is of re- 
frigerating. It hasn’t got anything to do with this par- 
ticular matter, but I think it is of interest. 

The Court: If it hasn’t anything to do with it, there is 
no need of putting it in evidence, but you have to convince 
me it hasn’t anything to do with it. 
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Mr. Neave: That is right; so we will have some 
testimony. 

The Court: Because you are introducing this testi- 
mony on prior art, prior use, and prior sale, and so on, and 
so forth. 

Mr. Neave: That is right. 

The Court: This is just a question that arose in my 
mind, as to how could it would get. 

Mr. Neave: Well, wou can get your pipes cold by 
various methods. One is by using ammonia gas, or any 
other gas. 

The Court: So far there isn’t any testimony as to the 
teniperature of the brine when it was introduced into either 
the Pittsburgh plant or the Carnegie plant. 

Mr. Neave: Yes, your Honor. 

The Court: As to the temperature of the brine? 

Mr. Neave: Some of these records in Plaintiff’s Ex- 
hibit [733] 32, your Honor, have brine temperatures on 
them. 

The Court: I know that. 

Mr. Neave: They have brine temperatures. I am look- 
ing at one, for instance, of June 16th that shows the brine 
feed at 9 A. M., and the feed was 21.5 degrees and the 
return was 39 degrees. That was in the summertime, and 
the outside temperature was 76. The temperature of the 
air at the outlet was 30.5. You see, the brine came in cold 
at the top and the air comes in hot at the bottom, at 76 
from the outdoor atmosphere. 

The Court: He didn’t testify the brine came in at the 
top. 

Mr. Neave: J am not sure whether or not he did, but 
there is some witness there who does testify. You see, we 
haven’t read all of these depositions. 
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Uies@ouse: ull right. 

Mr. Lewis Lyon: The material fact in that respect, 
however, your Honor, is that all of the brine when it was 
pumped out of the coil, all of the brine when it was all 
mixed together, was 35 degrees, and that is the testimony 
of the last witness. 

The Court: All right. We will see what happens. I 
just wanted to let you know what was in my mind. 

Mr. Neave: That brine after it is pumped into the 
top has been cooled. 

The Court: You mean it is cooled down to 35 de- 
grees? [734] 

iia eave. No, it is 35 as it leaves the pipesslime 
cooled— 

The Court: Before it goes back into the system? 

Mr. Neave: Before it goes back into the system, that 
is right, your Honor. 


QO9. How was the air controlled in passing through 
this refrigerator building? 

A. Well, each compartment down in the basement un- 
derneath the coils had two openings where the air entered. 
These openings were closed with shutters or wooden sliding 
doors, and then on top of the compartment there were two 
cast-iron shutter valves that took the air off at the top of 
the compartments and led it by means of two branch pipes 
into a main header, 8-foot diameter pipes, that went 
over to the blowing engines. 

Mr. Neave: There, your Honor, you get the point. 

The Court: All right. 

Mr. Neave: ©10. You testified, Mr. Mueller, that the 
idea. was to remove the moisture from the air, and that was 
deposited on the pipes, or coils, in the form of frost? 


580 Refrigeration Engineering, Inc., etc. 
(Deposition of Alfred E. Mueller) 


A. It was deposited—Until the lower coils were wet 
they were not frosted, and then as you went higher up the 
brine was colder and there the pipes were frosted. 

O11. How was this frost removed from the pipes? 

A. Well, after a compartment accumulated a certain 
[735] amount of frost, we started to defrost it. To do 
that we pumped the brine out of the coils and sprinkled 
them with water. 

O12. Where did the water come from? 

A. This water that we used for sprinkling was waste 
water from the ammonia condensers that came off of the 
top of the compressor building, from the bottom of the 
ammonia condensers and was piped over to the refrigerator 
building, and from there it was taken by means of pipes 
to the compartment which was to be thawed off. 

Mr. Neave: Now, you see, your Honor, the ammonia 
condenser condensed the ammonia which was used to cool 
the brine. 

The Court: There was some place along the line the 
brine passed through the ammonia and was cooled. 

Mr, Neave: Was cooled, that’s right. 

O13. Was there any means to drain this system of 
water pipes? 

A. Oh, yes. The pipe coming over from the ammonia 
condensers before it entered the refrigerator building had 
a valve there. When this valve was closed, of course, there 
was no water that went into the refrigerator building. And 
then the water that had been in there before, that was 
drained out. We had a drain valve on the other side of 
this valve as it entered the building, so when you were not 
defrosting this pipe was drained of water. [736] 
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Ol4. You stated that you alternated with Mr. Gaide in 
operating this plant. What guided your actions in operat- 
ing the plant? What records did you have to follow? 

A. The chief told us where we were to keep the hu- 
imidity of the air. The purpose of the plant was to dry 
the air. He told us where we were to keep the humidity, so 
many grains per cubic foot. We had a record that they 
took of all the temperatures on the top of the coils and the 
bottom, the brine feed and the brine return, and the 
temperature of the atmosphere, and according to that we 
ran our compressors, we speeded them up or closed them 
down. 

O15. Did you ever take this temperature yourself? 

A. Oh, yes. I had to take it, not only to check the rec- 
ord man but sometimes the record man was not available 
or was not there and I had to take it myself. 

Q16. What was the temperature of the brine that went 
through the coils in the refrigerator compartment? 

Mr. Lewis Lyon: Objected to as not the best evidence. 

fine Court: Overruled. 

A. The feed ran all the way from, I would say, 15 de- 
erees to around 20 or 24 degrees, and the return, of course, 
that varied with the load of how many furnaces we had 
operating and how many Bessemer converters were run- 
ning. It depended on the cooling load it had to take care of. 

Q17. What was ths temperature of the air at the top 
of the [737] coil? | 

A. The temperature of the air—Maybe the brine. prob- 
ably I should have given that a little lower because it 
Hsualiyeram a little lower, Ihe temperainncsot tie ain tan 
from 20 to 30 degrees,—34. 
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O18. Do you have with you, Mr. Mueller, any record 
of the temperatures that were taken at the South Works 
plant? 

A. Yes, I have one that is more or less of a synopsis 
of one day’s operation. 

O19. Is this chart in your own handwriting? 

A. This is a carbon copy of my own handwriting. 

Mr. O’Hearn, Jr.: @Q20. Where has this chart been 
since you made it, Mr. Mueller? 

A. I have had this chart ever since I made it. It has 
always been, so far as I know it has always been in this 
book here (indicating). I had some other notes, records 
of the dry blast plant that I kept for my own information, 
my own amusement, you might say, and 1 kept them in this 
book. 

Mr. O’Hearn, Jr.: Could we have this chart marked 
@laintin s Exmibn 33) for identiieation): 

(Said chart was marked for identification. ) 

O20) Is there a date on this report, Mi Wiielicia 

Pee oit as dated May 17 to le, 190s; 

Mr. Lyon: Where? 

The Witness: May 17 to 18, 1908, ending May 18th, 
at [738] 6 A. M. It looks like 11, is that what you mean? 
It is 17. I don’t know why it don’t show better. 

Mr. O’Hearn, Jr.: Q22. How does it happen that 
this chart shows the temperature for a full 24-hour period? 

A. Once every two weeks the operating engineer works 
24 hours to let his partner off 24 hours, and that always 
was on a Saturday to Monday, and this happened to be 
one day when I was on a 24-hour turn. That is one reason 
I kept the thing, as a memento of a 24-hour shift. I was on 
this 24 hours. 
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OZ otantine at te leit sidesoussmemchar, we have 
the first column which is the “Time” and then we have 
the second column, ““Weather Conditions.” Then, we come 
to the third column headed ‘Temperature’ and a sub- 
heading “Atmosphere.” Will you explain what the figures 
in that third colunin represent? 

Peeeliemcoumn  — A\tnospherc | Weniperamune, sethat 
shows us the temperature of the outside air as it entered 
the fan before it entered the refrigerator building. That 
is the outside temperature. 

O24. The fourth colunin from the left is headed “Top 
of Coil.’ Would you give us what the figures in that 
column represent? 

A. We had two thermometers on top of the coil, one 
was an ordinary mercury thermometer and the other was 
a liquid thermometer. Which one of these it was, I don’t 
know but I [739] think this was an ordinary mercury 
thermometer that was inserted in this 8-foot steel pipe on 
top of the refrigerator building, and that temperature was 
read hourly by the record man, and that is reported in 
this fourth column. 

Q25. The next column, the fifth from the left, has a 
heading: “Psychrometer” and a sub-heading “Inlet” and 
under that a heading “Dry.” Would you tell us what the 
figures in that column represent? 

A. Well, a psychrometer is a combination of two ther- 
mometers; one has only an ordinary thermometer with a 
dry bulb and the other thermometer has a piece of wet 
muslin around the bulb. 

26. And what are the figures in that column unider 
the inca Vet" ¢ 
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A. Those two columns are tied together. To get a psy- 
chrometer reading you must have the dry bulb and the 
wet bulb temperatures because from the difference of those 
two is how you determine the moisture in the air. 


Q27. Then, in the seventh and eighth columns we have 
the headings ‘‘Psychrometer Outlet Dry” and “Wet.” 
Could you tell what the figures under those columns rep- 
resent? | 

A. The air that was dried in the refrigerator building, 
a sample of that air was drawn down through a pipe, back 
into the inlet of the fan, and on its course down to this fan 
it ran over two thermometers, one a wet-bulb thermometer 
an the [740] other a dry bulb. By the difference between 
these two thermometers we got the moisture in the air 
after it had gone through the refrigerator building. 

28. Then, the last two columns on the right of this 
chart have the headings “Moisture Grains Per Cu. Ft. 
Inlet” and “Outlet.” Can you explain the figures in those 
last two columns? 

A. Yes. From the readings that we took on the wet 
bulb and the dry bulb on the inlet,—we had a table and 
that table showed us what the moisture would be in grains 
per cubic foot corresponding to those two temperatures, and 
that was reported in the eighth column for the inlet and in 
the ninth column for the outlet. 

Q29. Mr Mueller, down near the bottom of this chart 
I see in the second column the words “Average Day.” Can 
you tell me what the average temperature at the top of 
the coil was for that period covered by this chart? 

A. Well, the average temperature for the day turn, his 
average here was 67.666 degrees. That is for the day turn. 
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Q30. That was atmospheric temperature? 

A. That was for the atmospheric temperature, outside 
temperature. 

O31. What was the temperature at the top of the coils, 
the average temperature? 

pemelnerayerage temperature tor thatudayeannm was 
25.34. [741] It looks like a misplaced decimal point there. 

O32. During the time that you were at the South 
Works plant, did you ever have any trouble with water 
freezing in the supply pipes or the spray headers over the 
coils in the cooling compartment? 

A. No. We never had trouble with that. 

The Court: Before you get off of this subject here, 
what was his answer as to the top of the coil? That is 
taken on the coil itself. 

Mr. Lewis Lyon: That is right. 

Mr. Neave: No, I believe not; not on the coil itself. 
It is taken in the air above the coil. 

Mr. Lewis Lyon: That is not true. 

The Court: Immediately above the coil? 


Mr. Neave: No. Your Honor, we will go back to 
page 97, the answer to question 27: 

(eee iiewair that was dried im thesrctneeraren 
building, a sample of that air was drawn down 
through a pipe, back into the inlet of the fan, and on 
its course down to this fan it ran over two ther- 
mometers, one a wet-bulb thermometer and the other 
a dry-bulb. By the difference between these two 
thermometers we got the moisture in the air after 
it had gone through the refrigerator building.” 
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The Court: That is at the outlet, the dry adie: 
reading? [742] 

Mr. Lewis Lyon: That is the wet bulb reading. 

The Court: That is the temperature of the air? 

Mr. Lewis Lyon: That is correct. 

Mr. Neave: That is what we are talking about. 

The Court: In other words, let us take 7 o'clock in 
the morning on this day the atmospheric temperature was 
63. That was just the outside air on top of the coil? 

Mr. Lewis Lyon: That is the coil temperature. 

The Court: That is the coil temperature; isn’t that 
right? 

Mr. Neave: No, your Honor. 

The Court: That is the air? 

Mr. Neave: That is the air on top of the coile iter. 
were two different sets of readings. 

The Court: I understand he has three sets of readings. 

Mr. Neave: Well, temperature readings. One of air, 
one was the psychrometer reading. 

Mr. Lewis Lyon: No, your Honor; that is the coil 
temperature. 

MreO tearm, No, itis net. 

Mr. Neave: If your Honor will look at the chart— 

The Court: J have it here. 

Mr. Neave: —at the top you will see the word “air” 
spread across. 

Whe-Comices Ss, ane, [7405] 

Mr. Neave: Underneath that is “temperature” 
mosphere” and ‘‘top of coil.” 

The Court: And “Psychrometer Inlet—Outlet, Dry 
and Wet.” Those are all temperature readings. 

MirNiciwes) 2 lloneierciie 


ce 


at- 
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The Court: Then I can’t understand this witness’ 
testimony. 

iMeeeNicave se et us go back. 

The Court: I will explain it. As I understood him to 
say, he said the temperature at the top was the tempera- 
ture taken at the blower after the air was cooled. 

Mr. Neave: That is right. 

dies@ournt-s lsivt that right? 

Mia Neave: That is right. 

The Court: Then the outlet temperature over here, he 
says that is the same thing, and dry it was 66 degrees and 
wet it was 46.5 degrees. So how could he have 46.5 de- 
grees and 23.4 degrees at the same place? 

Mr. O’Hearn: That is not at the same place. 

Mr. Neave: Let us go back. 

The Court: Let me see. He says the inlet temperature 
is taken by the psychrometer, the wet and dry, where the 
air comes in at the bottom. Is that right? 

Mr. Neave: That is right. 

The Court: And the outlet temperature is taken where 
the [744] air goes out, to correspond, at the top? 

Mr. Neave: No, it was taken at a different place. It 
was taken, as I recall, in a pipe. Let’s turn to question 
27. The answer is: 

“The air that was dried in the refrigerator build- 
ing, a sample of that air was drawn down through 
a pipe, back into the inlet of the fan, and on its course 
down to this fan it ran over two thermometers,”’— 

The Court: In other words, that is the outlet air. 

Mr. Neave: It comes from there and is drawn out. 

The Court: It is the outlet air? 

Mr. Neave: That is right. 
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The Court: It is from that that they determine the 
moisture content? 

Mr. Neave: That is right. 

The Court: —of the air going into the furnace? 

Mr. Neave: That is right. 

The Court: So whether they take it back or down, 
they were satisfied that was the place to take the tem- 
perature to accomplish the result of drying the air; is 
GenENeGT Tec 

Mr. O’Hearn: That is right. It is heated up while it 
is going down through the pipe. 

The Court: But we haven’t got that. 

Mr. O’Hearn: That is explained in the cross examina- 
tion. 


The Court: All right. Now, wait a minute. This 
is: [745] 

“Q24. The fourth column from the left is headed 
‘Top of Coil’. Would you give us what the figures 
in that column represent? 

“A. We had two thermometers on top of the coil, 
one was an ordinary mercury thermometer and the 
other was a liquid thermometer. Which one of these 
it was, I don’t know but I think this was an ordinary 
mercury thermometer that was inserted in this 8-foot 
steel pipe on top of the refrigerator building, and 
that temperature was read hourly by the record man, 
and that is reported in this fourth column.” 

Mr. Neave: That is right. 


The Court: In other words, that is the air that went 
to the furnace. 

Mr. Neave: That is correct; from that pipe. That 
is) ieee Vent pipe: 
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The Court: That is the thing that corresponds to the 
thing across the top here (indicating model)? 

Mr. Neave: That is right. 

The Court: And yet they determine the moisture 
content, which is what the whole operation was about, 
not from that air but from air measured some place, 
which is 46 degrees, or just twice as much? 

Mr. Neave: That was air— 

The Court: It sounds to me like somebody was mis- 
taken. [746] 

Mia ©Oidearn: | o, your Elonor. That is correct. 

Mr. Neave: I think it will be explained-in the testi- 
mony later on, as we come to it. 

Aine Court. Ale richt 


Mr. Neave: 

O33. Now, Mr. Mueller, you have testified that you 
worked at the dry blast plant of the South Works of the 
Illinois Steel Company until 1909. Where did you go 
from there? 

A. When I quit down at Illinois Steel Company, I 
got the same sort of a job at the Northwestern Iron 
Company in Mayville, Wisconsin. 

O34. And you say you left the Illinois Steel Company 
in 1909? 

A. It must have been about August, 1909. 


The Court: By the way, this does not show which 
one of these seven rooms this was, this Exhibit 33, and 
there is no testimony about that, is there? 

Mr. O’Hearn: Any one of them. 

The Court: I don’t know about that “any one of 
them.” It is an exact record, and it purports to be of 
some thing. 
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NigeNcave: | (tat stseimiciie 

The Court: Was this during the defrosting? I sup- 
pose the cross examination will take care of that. 

Mr. Neave: These were the temperatures taken while 
the plant was operating, while the units were operat- 
ing. [747] 

The Court: They would not all be the same. 

Mr. Neave: Not necessarily. 

Mr. O’Hearn: That is why they took the temperature 
up in the top column. It was the combined result of the 
six compartments they were operating. 

Mr. Neave: You see, defrosting was done in only one 
at a time, and while it was being defrosted that compart- 
ment was shut off, and no air blown through there. 

Mr. Lewis Lyon: And no record was taken of it? 

Mr. Neave: That is right. 

Mr. Lewis Lyon: These records were not taken dur- 
ing defrosting, but at some other time. 

Mr. Neave: That is right. There was no record 
taken while defrosting. 

The Court: On the matter of defrosting you are not 
contending that these were below zero? 

Mr. Neave: Not below zero, your Honor. 

The Court: Or below freezing? 

Mr. Neave: Oh, surely. 

The Court: You are contending that these pipes were 
below freezing? | 

Mr. Neave: Yes, your Honor, they must have been 
for this air to have been blown through there. 

The Court: When the air was shut off and the re- 
frigerant was taken out of the pipes? [748] 

Mr. Neave: Certainly. 

Mr. Lewis Lyon: 75 degrees air was blown in? 
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Mie© Hearn: | No: it was shut off. 

Mr. Neave: What happens, your Honor, is that you 
have these coils, a mass of coils in a compartment. Now, 
there has been air blown in those coils and the air comes 
out at the top at this temperature of 25, or whatever it 
may have been, below freezing. When you start to de- 
frost those coils are cold. The first thing that is done is 
that the shutters are closed so that no air can blow through 
there, so that there is no warming agent coming into that 
compartment. 

Mr. Lewis Lyon: That isn’t the testimony. 

The Court: Let him finish his statement. 

Mr. Neave: That is what I believe the testimony to 
be. So that there is no air coming into that compartment. 
Now, those coils are cold. The refrigerant is brine and is 
taken out of those coils, pumped out. Those coils are 
covered with ice and frost; the whole room is covered. 
It is surrounded by other compartments which are oper- 
ated, and which are cold. Then the water is turned on 
at the top in that compartment and it is defrosted. 

The Court: In four hours? 

Mr. Neave: That is right. 

The Court: The whole operation is then that the air is 
opened from the bottom and room temperatures come 
in? [749] 

Mr. Neave: No, sir. 

The Court: That is what he testified. 

Mr. Lewis Lyon: For one hour, and it dries the 
chamber. 

Mr. Neave: While the defrosting is going on the shut- 
ters are all closed, and after the water has been turned 
off, and then they open the shutters, in order to drv off 
these pipes, and the brine that comes in is cooled off. 
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They pump the brine in, and then open the shutters, and 
it is cooled, and the place is cool. 

Mr. Lewis Lyon: But the whole thing is dried before 
they permit that to operate, and they do that by bringing 
air in, 

Mr. Neave: But while the water is showering down 
there is no air coming in. 

The Court: Except the air in the water. 

Mr. Neave: I beg your pardon? 

The Court: Except the air in the water. 

Mr. Neave: That is right. 

Mr. Lewis Lyon: Your Honor will recall the testi- 
mony of the last witness that when the brine was pumped 
out it took 30 minutes, and it was pumped to the storage 
on the top of the roof, and the brine was 35 degrees when 
it was pumped out, and that is before the water was ever 
turned on. 

The Court: I suppose we will get around to it. IT just 
thought I would give all of you a chance to get a little 
[750] relaxation from the boredom of reading. 

Mr. Neave: That is right, your Honor. 


O34. And you say you left the Itlinois Steel Company 
al Oe 

A. It must have been about August, 1909. 

O35. And you went directly to Mayville? 

A. Directly to Mayville, Wisconsin. 

Q36. How are you able to place that date so accu- 
rately? 

A. I don’t remember the exact date, but one thing I 
base my recollection on, I was married September 9, 
1909, I will never forget that, and I was married just 
about a month after I came up to Mayville. 
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Q37. What were your jobs while you were working 
for the Northwestern Iron Company in Mayville? 

A. When I started at Mayville, Wisconsin, I was 
operating engineer. From there I progressed to chief 
engineer of the dry blast plant, and afterwards chief 
engineer of the blowing engines, the pump room and 
everything. Then, I got to be assistant master mechanic, 
and finally master mechanic. 


O38. And how long did you work for the North- 
western Iron Company? 

A. I worked there about nineteen years. Sometime 
in 1928 I think I quit. 

Q39. How did you happen to leave the Northwestern 
Iron Company in 1928? [751] 

A. Well, it really was not the Northwestern Iron 
Company until then, because afterwards it became the 
Mayville Iron Company, and then it was sold to the 
Youngstown Sheet & Tube Company, and they started to 
dismantle the plant, and when I saw the place was fold- 
ing up I thought it was time to get out. 

O40. And was the dry blast plant in operation up 
until the time you left? 

A. It was more or less in operation up until the time 
the plant was torn down. That was in 1928. 

O41. What buildings made up the dry blast plant at 
Mayville? 

A. In Mayville there were, you might say, three build- 
ings, the compressor building and the pump room and the 
refrigerator room. The Mayville plant as a whole was 
smaller than the South Chicago plant because it only re- 
frigerated the air for two small blast furnaces. 


594 Refrigeration Engineering, Inc., etc. 
(Deposition of Alfred E. Mueller) 


O42. Can you describe the arrangement of the re- 
frigerator building? 

A. The general arrangement of the refrigerator build- 
ing was exactly the same as at South Works, except that 
it was smaller. Instead of having seven compartments it 
had only four compartments, but the construction of the 
compartments was identical except the pipes were all 
shorter. Instead of being forty feet long they were only 
some twenty feet long. [752] 

Q43. Was the air directed through the compartments 
there in a similar manner? 

A. It was directed exactly the same way. The air 
inlet, the pipe construction and the number of pipes was 
practically the same if not identically the same as in South 
Works, and the air was controlled, top and bottom, the 
same way. 

044. Was it also necessary to defrost the coils of the 
Mayville plant? 

A. These coils were defrosted in Mayville by means 
of water, the only difference being that instead of taking 
the waste water from the ammonia condenser we took 
water directly out of the pump room well. We had a well 
that was connected with Rock River. 

O45. Will you describe the system of pipes whereby 
water was taken from the well and sprayed over the coils 
in the cooling compartment? 

A. In the pump room we had a large well that was 
probably 10 or 15 feet in diameter. That was connected, 
as I say, by means of a 36-inch pipe with the river, and 
in this well we had the suction pipe of a centrifugal pump, 
and when we wanted to thaw out one of the compartments 
we started this pump, and that discharged the water into 
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a header in the pump room, and this header had four 
branches, each branch having a valve and each valve hav- 
ing a pipe that went into one of these compartments in 
the refrigerator building, and in the [753] refrigerator 
building each of these pipes branches into six, I think six 
branches, and each branch had two 2-inch spray nozzles. 

O45. Was there any way to drain this system of pip- 
ing? 

A. Yes, there was. There were two ways of draining 
it, either we drained it through the centrifugal pump, and 
when the pump was shut down the water would auto- 
matically run back through the pump, or there was a drain 
connected above each valve in the header. That drain 
was always kept open so that in case one of these valves 
would leak you would not get water into the wrong com- 
partment; and that valve was also used to drain it after 
the compartment was thawed. 

Mr. O’Hearn, Jr.: @Q47. Mr. Mueller, could you ex- 
plain the operation of this pump so that we can under- 
stand how water could be drained through the pump? 

A. Well, a centrifugal pump has no valves in it. It 
has a mere rotor like a fan, and while it is running it 
should fill with water, each of these vanes as it is rotating 
slings the water outward, and that causes it to go into a 
pipe and form a pressure in the discharge pipe. But when 
you take the power off this pump so there is nothing to 
drive the vanes, the vanes will stop rotating and the water 
will flow back again into the pump, and that usually causes 
the pump to run backward if there is any water there. 

O48. When this runs backward, can you hear the 
rotor? [754] 

A. No. It don’t make much noise. It is quiet but 
you can always see it on the pump coupling. 
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O49. Can you tell by looking at the motor whether 
water is draining back through the pump? 

i, NGOS 

O50. How often were the coils defrosted? 

A. Usually we defrosted one coil every day. That 
was both in South Works and in Mayville. 

Q51. How long did it take? 

A. Normally from three to five hours, that is, the 
compartment was out of use that length of time. The 
water was actually sprayed on for maybe an hour and a 
half or two hours depending upon how much frost there 
was and the temperature of the water, and one thing and 
another. 

Q52. While you were working for the Northwestern 
Iron Company at Mayville, was it ever part of your regu- 
lar job to defrost the coils? 

A. Well, as operating engineer it was part of my job, 
that is— 

053. Can you.explain step by step what you actually 
did in defrosting the coils? 

A. When we wanted to defrost a compartment, the 
first thing I would do, I would go into the refrigerator 
building, shut off—say I wanted to defrost No. 1 com- 
partment, I would shut off the brine return valve. Then 
I would open [755] the pump-out valve just ahead of the 
brine valve. Then I would close the two shutters down in 
the cellar to shut off the air. 

Then I would go upstairs, up on the top floor, and close 
the rotary air valve. That shuts it off from the blowing 
engines. Then I would shut off the brine feed valve, then 
open an air vent valve that allowed air to go into the coils 
when we were pumping it out. 
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Then I would go down below and then start the pump- 
out pump. This was a separate duplex pump that pumped 
the brine out of the coils. Then after the coils were 
empty of brine, which took about twenty minutes, then I 
would go down in the other pump room and start this 
centrifugal pump and turn the sprays into the No. 1 com- 
partment, and start the water going up through the 
sprinkler head into the No. 1 compartment. 

Then, depending upon my judgment how long it would 
fake, normally about an hour and a half or two hours, I 
would shut the pump down, allow the water to drain out 
of the sprinkler heads and allow a few minutes for the 
water to drip off the coils, then go back into the refrigera- 
tor downstairs and close the pump-out valve and open the 
brine return valve. This would allow the brine to fill the 
coils again. That would take normally about half an 
hour to fill the coils again. 

Then, I would go up on the top of the refrigerator and 
[756] there in this vent pipe which allowed the air to 
enter there was a glass gauge that showed when the brine 
got up to the top of the coils. Sometimes I would have 
to wait a few minutes before it would show. When it 
showed brine in that glass gauge, then I knew the coil 
was full of brine. When the coil was full of brine then 
I would open the brine feed valve and allow it to circu- 
late for a few minutes before I would open the air valve, 
to allow the cold brine to circulate into the pipes. Then 
I would open the shutter valve on top of the refrigerator 
and the two sliding doors at the bottom of the refrigera- 
tor, and then the compartment would be back in service, 
completing the thawing off. 


598 Refrigeration Engineering, Inc., etc. 


(Deposition of Alfred E. Mueller) 

Q54. I now show you Plaintiff’s Exhibit No. 7, which 
is labeled “Dry Blast Plant Northwestern Iron Company,” 
and ask you if you can identify it? 

A. What was that number you had here? 

O55. It is Plaintiff's Exhibit 7. 

A. Yes. This is a drawing of the refrigerator build- 
ing at the Northwestern Iron Company at Mayville, 
Wisconsin. It shows the four compartments and the 
general arrangement of the building. 

Q56. Does this drawing also show the spray headers 
positioned over the coils in one of the compartments? 

A. Yes, it does. It shows there were twelve spray 
headers in each compartment, over each coil. [757] 

Q57. And this is depicted in the figure at the left of 
the drawing in the upper part of the figure? 

AD Yesn that is nicht 

Q58. And does this show a section of the riser ante 
supplied water to these spray headers? 

ve) i dloes not. 

Q59. Isa section of the riser shown in the left figure 
on this drawing? 

Mr. Lyon: Objected to as already asked and an- 
swered. 

The Court: Overruled. 

A. It shows a short part of it just at the beginning 
of the riser, or rather the end oi the riser. The ectaie 
not on here. 

Mr. O’Hearn, Jr.: Q60. Mr. Mueller, ] show you 
Plaintiff’s Exhibit 8, also labeled “Dry Blast Plant North- 
western Iron Company,” and ask you if you can identify 
it? 
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A. This is a plan of the dry blast plant, both the 
compressor room, the pump room, fan room, the refri- 
gerator and the general pump room, the pump room that 
supplied all the furnace pumps. 

O61. Does this drawing show the water pipes which 
you have previously described? 

A. It shows the spray pipes in the four compartments 
Gueeiceterrieerdior, 

062. And you are now referring to the upper left- 
hand [758] figure in the drawing? 

A. The upper left-hand corner of the drawing, yes. 
That shows the refrigerator building and the spray piping 
over the coils. 

063. Mr. Mueller, does this drawing show the header 
in the pump room which you previously testified to? 

A. It shows the header up to where the pump would 
be, but the pump is not shown here. 

064. Could you take this pen, Mr. Mueller, and by 
drawing a circle show about where the pump was? 

A. Yes, | can. The pump was situated right there 
(indicating ). 

Dhew@ourt: 1 dont have that betore me 9! aden & 
know what you are talking about. 

Mr. O’Hearn: That is No. 7 back here. 

The Court: No. 7 way back here? 

Mr. Neave: Yes, sir. 

Mr. O’Hearn: /7 or 8, I believe. 

iihew@atnnt: 1 see. 

Mr. Neave: No. 8 has the marking on it. 

The Court: Oh, it is the same as 37. Very well. I 
Have 37 here. 
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065. And will you label that “Pump”? 

A. This is the pump. The motor was over here (in- 
dicating). It discharged into this header there. I am 
marking the dis- [759] charge pipe from the pump in to 
this header. 

Q66. Will you draw a lead line to the header and 
label it “Header’’? 

A. (Witness does as requested.) This is the header. 

Q67. Will you please, Mr. Mueller, draw a line to the 
spot where the valve controlling the water in these lines 
was? 

A. There was a valve in each branch from the header 
just above this T here. [760] 

Mr. Lyon: The valve “just above this T here’ must 
be shown somewhere in section. 

The Witness: Yes. The trouble is you see this sec- 
tion ends here. 

Mr, O’Hearn, Jr.: 068. You are now reterinege 

Plaintiff’s Exhibit 7 in the left-hand figure? 
A. Yes. That pipe came down here (indicating) 
like this, alongside the refrigerator building on the out- 
side, and then turned over into the pump room. The 
pump room is not shown here. The pump room was down 
here (indicating). 

Q69. Now, referring again to Plaintiff's Exhibit 8, 
which does show the pump room, can you show us on one 
of the risers where the valve was? 

A. There was a valve right in here underneath that 
elbow (indicating). I will show it over here. There 
was a valve in each of these here, right mnderneariietinan 
elbow (indicating). The same way here, each of these. 
There was a drain above the valve. 
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Q70. Will you also draw a line to approximately where 
the drain was and label that “Drain”? 

A. (Witness does as requested.) There was a small 
drain valve right here. It is kind of hard to draw it 
there. It is too bad this does not show more of it. 

Q71. Was it part of your job at any time while you 
were at Mayville to take the temperatures of the brine 
and the [761] air? 

A. The operating engineer has to take all his own 
temperatures in Mayville because it was a smaller plant 
and he only had an oiler to help him. He had to take 
all the temperature readings and record them himself. 
That was my job. 

Q72. What was the temperature of the brine in the 
cooling coils of the Mayville plant? 

Mr. Lyon: Objected to as not the best evidence. 

The Court: Overruled. If he knows. 

A. Well, that depended on the instructions of the 
furnace superintendent, whatever he wanted the brine. 
As a rule we carried a lower temperature than we did in 
South Works. It ran all the way from, I would say, 10 
above to 25 above. 

Q73. You have just produced same charts, Mr. Muel- 
ler. Can you tell us what they are? 

A. These charts here—any one of them in particular? 

Q74. You can take them up separately. 

A. These are engine room reports, the dry blast engine 
room reports. 

Mr. Lyon: Can TI see what the witness is referring to? 

(Documents handed to Mr. Lyon.) 


Mage Hearn, Jr: 075.9 Where idigteyonseet those 
charts, Mr. Mueller? 
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A. We made two of these reports every day. This is 
the original, and then we had a carbon copy that was 
turned [762] in at the office, and these were kept in the 
dry blast plant for several years, and before 1Men aja: 
as a matter of my remembrance of an old time I took some 
of these records along with me because they were of no 
value to anybody else. 

Q76. Are those records in your own handwriting and 
were figures made by your 

A. On both of these I worked one shift. Now, this 
is dated October 6, 1910. 

Mr. O’Hearn, Jr.: Could we have that one marked 
Plaintiff’s Exhibit 34? 

(The exhibit was so marked.) 

Q77. You were saying something about that. 

A. That one I was on the day shift and all the figures 
from 7:00 a. m. to and including the 5:00 p. m. readings 
are my own figures and are temperatures and pressures 
and revolutions that I myself recorded. 

Mr. O’Hearn, Jr.: Referring to the other chart which 
is dated August 5, 1909, can we have that marked 
Plaintiff’s Exhibit 35, for identification? 

(The chart was so marked.) 

Q78. Do you recognize the figures on Exhibit 35 as 
your own? 

A. On this one I was on the night shift and all the 
figures from the 7:00 p. m. to and including the 5:00 a. m. 
are in my handwriting. [763 | 

O79. On Plaintiff's Exhibit 34, for identification, 
what are the figures represented in the third column from 
teste tas 


vs. York Corporation, a Corporation 603 


(Deposition of Alfred E. Mueller) 


A. Those were the temperatures taken at the top of 
the coil, that is, they were the temperature of the air leav- 
ing the refrigerator. 

Q80. Are all the temperatures shown there shown to 
be below freezing? 

A. They are all several degrees below freezing. 

O81. I show you Plaintiff's Exhibit 35 and ask you 
what are the figures represented in the third column from 
the left in that exhibit? 

A. Those are also showing the temperature of the air 
leaving the refrigerator, the top coils of the refrigerator. 

O82. And are all of those temperatures below freez- 
ing? 

A. All of those temperatures are below freezing sever- 
al degrees. 

Q83. Do you have any other records of temperatures 
taken at the Mayville, Wisconsin, plant while you were 
there? 

A. Yes, I have several other ones. 

O84. Would you produce them, please? 

(A short colloquy was had between the witness and 
counsel, off the record.) 

Mr. Lyon: The witness has produced some papers. 
May I see what these are? 

The Witness: I have a lot more of these. Of course, 
[764] some of these I don’t know who took them. They 
are not in my handwriting. I don’t know anything about 
them. 

Mr. Lyon: What was that statement with reference 
to these records? 


(Discussion off the record between Mr. Lyon and the 
witness. ) 
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Mr. O’Hearn, Jr.: Could we have these records that 
Mr. Mueller has just produced marked as Plaintiff's Ex- 
hibits 36-A, 36-B, and so forth? 

(Said records were marked Plaintiff’s Exhibits 36-A 
to 36-I, inclusive, for identification. ) 

O85. Mr. Mueller, will you look through this set of 
papers which you have just produced and which have 
been marked Plaintiff’s Exhibits 36-A, 36-B, 36-C, and 
so forth, and looking on each chart at the third column 
from the left which is “Temperature Top of Coil’ see 
whether all the temperatures recorded on these charts are 
below freezing? 

A. These temperatures were all several degrees below 
freezing. 

O86. Can you identify the handwriting or the figures 
on any of these charts as your own? 

A. Well, yes, I can some. The one marked 36-E dated 
August 4, 1909, the night turn on that, the figures from 
the 7:00 p. m. to 5:00 a. m., in the morning, those are my 
figures. [765] 

Q87. Will you look through the rest of them, Mr. 
Mueller, and see if there are any more? 

A. I don’t think any of the rest were my own figures. 

Mr. O’Hearn, Jr.: I would like to offer in evidence 
now Plaintiff’s Exhibits 34, 35 and 36-E. 

(The exhibits were so marked.) 

O88. During the time you were at the Mayville, 
Wisconsin, plant, Mr. Mueller, did you ever have any 
trouble with the water pipes freezing? 

A. No, we never had any trouble with them. 

O89. Referring again to Plaintiff's Exhibits 7 and 8, 
will you state whether or not Plaintiff's Exhibits 7 and 8 
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show the water piping system for the Mayville plant as it 
existed when you were employed there? 

A. Well, the piping as far as it is shown here was 
the way we had it in Mayville. Of course, it is not 
complete. There was more to the piping that is shown, 
but what is shown is correctly shown. 


The Court: On these charts, take that one on June 
Oth with the funny little doodles drawn in the right-hand 
corner, column 1, or line 1, 6:00 a. m., atmosphere 55, top 
of coil 24, psychrometer reading, on that entire page all 
of the thermometer readings is under the psychrometer 
readings. All of the temperatures under the psychrometer 
readings for outlet [766] dry are identical as the top of 
the coil, and on that one and on the next one down to 
where somebody apparently changed shifts at 4:00 o’clock 
pemeon june JO) at 3:00 p. m. on June 10 the top on the 
coil reading was 27, the outlet dry was 27 and at 4:00 
o’clock the top of the coil was 27 and the outlet dry was 
90. Could that be when they were defrosting? 

Mr. Lewis Lyon: Probably, your Honor. 

Mie ©@ Elearm: Lican explain that, your Honor 

The Court: Was there anything in the evidence to ex- 
plain it? 

Mr. O’Hearn: Yes, in the cross examination I think 
there is. 

Mr. Neave: I don’t know if there was anything about 
inatepdricular temperature. 

Mr. O’Hearn: Not about that particular one. 

Mr. Neave: But cross examination does explain these 
charts. 

The Court: All right. Do you want to offer the cross 
examination? 
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Of course this doesn’t indicate the temperature thawing 
it out. 

Mr. Neave: There is no testimony that these were 
taken at the time of the thawing. 

The Court: All right. But I still cannot understand 
how a temperature—there is one here—30 degrees top of 
[767] coil and 106 degrees outlet dry. That is 76 de- 
grees that the air would change in a few feet of travel. 

Mr. Neave: I can’t understand that, your Honor. 

Mi O Hearns ol can: 

Mr. Neave: Maybe Mr. O’Hearn can explain it. 

The Court: Maybe cross examination will explain it. 

Mr. Lewis Lyon: I am looking at the cross examina- 
tion but I don’t see any explanation of it in there either. 

The Court: Do you offer the cross examination? 

Mr. Lewis Lyon: I would like to have the full story 
in front of the court, yes, your Honor, as far as it is 
developed. I don’t know that there is any need to read it 
unless your Honor so desires. There are certain points of 
it as to the temperature of the return brine and the brine 
that was pumped out that corresponds with the previous 
witness’ testimony. 

We will offer it and it can be used for the purpose of 
the record for argument at any time or in pointing out 
anything that is material from it, but I certainly want to 
have the whole story before the court. 

The Court: Why don’t you go ahead and read it 
then? 


Mr. Lewis Lyon: I will read from page 122: 

“A That return brine would run around 34, 35, 36 
degrees. 

“XO113. That was the general practice to keep it 
34, 35) | 706) or 36 degrees at the rent 

“A. About that. Of course, it varied.” 
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There is no testimony in here of any temperature condi- 
tions that were taken by any of the witnesses during the 
time of defrosting except the one temperature. 

The Court: Where did you just read from? 

Mr. Lewis Lyon: Page 122 at line 3 to line 6. 

The reason for leaving the chamber off from further 
use for a period of two or three hours after that is, as the 
witness testified, in order to dry out the chamber before 
even the hot brine was returned to it, that is, the brine at 
34, 35 and 36 degrees before the brine circulation valve 
was opened to permit brine to circulate back to the cool- 
ing source. 

There was a very pertinent reason for that, which we 
will show, and that it was essentially to avoid a humid 
blast of wet air being thrown into one of these furnaces 
so you would have to dry the chamber out before you ever 
Ieee cr aimerecirciate, 

mie Gomrt. All right. The cross examination issin 
the record. 


Mr. Neave: I want to call yout Honor’s attention to 
page 135 of the cross examination which stresses the point 
which you are bringing out. 

“XQ193. Have you any figures which show the 
temperature of the air in that steel collector pipe at the top 
of the [769] cooling room? 

“A. Oh, yes. That whole column of figures—wait a 
minute. What are we referring to? 

“Mr. Neave: Plaintiff’s Exhibit 33. 

“The Witness: That is in the fourth column. 

“Mr. Lyon: XQ194. Those are the temperatures 
of the air as it actually existed in that tunnel, are they? 

“A. In that steel pipe. 
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ee C195 elit the steclapipe: 

AL EOS 

“XQ196. Where? 

“A. Those temperatures were taken way at the end of 
the last compartment, the fourth compartment—the 
seventh compartment, way at the end, just as the air left 
the—wait a minute. How am I going to say that? At the 
farther end of the refrigerator building, not at the inlet 
end but at the outlet end of the building. 

“XQ197. Those temperatures were taken in the steel 
pipe, and that steel pipe in that 8-foot pipe after it had 
collected air from all of the compartments that were 
operating, is that correct? 

ee iat iserieiiesyes: 


The Court: What is he talking about, the temperature 
or psychrometer readings? 

Mr. Neave: No, this is the dry bulb reading 
here. [770] 

Mr. O’Hearn: Top of the coil. 

Mr. Neave: That is right. This is a regular thermo- 
meter that is put in that particular place. 

The Court: Let me catch up with you first. 

“XQ186. And the discharge temperatures were of the 
air in the tunnel leaving the cooling building, were they 
not? 

[oe rardens 

“XOQ187. And these outlet temperatures, both wet and 
dry bulbs, were the temperatures of the air in the tunnel 
leaving the refrigerator room, were they not? 

“A. That was not a tunnel. That was a steel pipe on 
top of the refrigerator.” 
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Mr. Neave: Yes, the air was collected, as J understand 
it, from all the compartments. 


The court: 

omeliatewas not a tunnel. What was actecl pine oan 
top of the refrigerator. 

“XQ188. Those were the temperatures in that pipe? 

“A. In that pipe, yes. That is, these temperatures 
shown here are not the temperatures of the air taken out 
of that pipe. In taking the samples of air out of this pipe 
and bringing it down to where we took our readings it 
warmed up and we took these temperatures from the war- 
med-up air. 

Ole omerliowstan did that air travel? a|77i) 

“A. That traveled, oh, I would say, 150 feet. 

“XQO190. And in what size pipe? 

“A. 2-inch pipe. 2 or 2% inch. I am not so sure of 
ieee 


I don’t understand that. 

Mr. Neave: Let me explain it. There is a header at 
the top that collects the air, a pipe that collects the outlet 
air, refrigerated air, and some readings are taken there 
and those are the top of the coil readings. 

Then there is a tube that goes down from that about 
150 feet, which is a sampling of air, that leads down to 
the engine room, and these other temperatures are taken 
from that sampling. 

That is my understanding of it. 

The Court: It doesn’t say it here. 


“A, Those temperatures were taken way at the end 
of the last compartment, the fourth compartment—the 
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seventh compartment, way at the end, just as the air left 
the—wait a minute. How am I going to say that? At the 
farther end of the refrigerator building, not at the inlet 
end but at the outlet end of the building. 

‘““XQ197. Those temperatures were taken in the steel 
pipe, and that steel pipe in that 8-foot pipe after it had 
collected air from all of the compartments that were | 
operating, is that correct? 

AS What icenieiit yess /72 | 

Mr. Neave: If you go on, your Honor, you will see on 
the next page it explains this, that is, the 8-foot pipe at 
the top. 

The Court: The witness says in the fourth column. 
What is the fourth column? 

Mr. Neave: ‘That is the top of the coil reading. 

The Court: Down on line 11 he says: 


“XQ198. Ata point beyond the top of the refrigerator 
room? 

UN ORS. 

“XQ199. How far beyond? 

“A. Oh, ten feet. 

“XQ200. Where was the point of taking, with re- 
spect to that temperature, taking the air, at which these 
psychrometer readings were taken? 

“A. Approximately the same place. Inside of this 
8-foot diameter pipe we had a funnel probably a foot in 
diameter, maybe two or three feet long, and this funnel 
tapered down to a 3-inch pipe, and then led out through 
the wall of this 8-foot pipe and down back into the fan 
room. That, as I say, was about 150 or 200 feet of 2-inch 
pipe which it took to bring it down there. 
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“XQ201. And did that pipe pass through the out- 
doors, through which the air was conducted? 

“A. It passed outside of the building all the way 
down. [773] 

oOZ02) All the way? 

“A. Yes. On a hot summer day when the sun would 
be beating on there, that temperature went up considerably 
high. You can see some of the—well, that is not in the 
record, 

40205 Flow inieh did it gor 

“A. I see some records here of 106 degrees. 

“XQ204. Where the wet and dry bulb psychrometer 
temperatures went up to 106 degrees?” 


I guess that is about all there is in there about that. 
That means that you gentlemen certainly have something 
to argue about at the appropriate time. 

My. INeave> Yes. 

I just want to add a word there, that the temperatures 
that have been taken in the 8-foot pipe at the top are the 
temperatures of the air and the air that was led off 
through this smaller pipe down 150 feet were for other 
readings for the moisture content of the air. They had to 
know what the temperature was in order to get the 
moisture temperature, and what they were doing it for 
was for the moisture content. You have to figure that 
out. 

The Court: You mean when that the air is hot there 
is more moisture? 

Mr. Neave: No, it is the other way. I will have to 
get an expert to tell you about that. 


The Court: All right. [774] 
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Cross Examination 
By Mr. Lyon: 

XQ90. You have referred, I believe, Mr. Mueller to 
what you have defined as two operations, one which I 
believe you have stated to be the South Chicago operation 
an the other the Mayville operation, is that correct? 

50 Yes. 

XQ91. The so-called South Chicago operation being 
the one which you state was conducted at the Illinois 
Steel Company in South Chicago, Illinois, is that correct? 

pon eS: 

XQ92. And the Mayville operation was the operation 
which you state was conducted at the Northwestern Iron 
Works, or Iron Company, at Mayville, Wisconsin, is that 
COGnCEt : Pe bbabisiconnece 

XQ93. Will you state the circumstances and time 
when you dug up these records concerning both of these 
operations? 

A. As far as “dug up”, are you referring to the time 
Mr. McCarthy called on me? 

XO94. That is right. 

A. Well, one Sunday afternoon I happened to be home, 
the telephone rang and somebody introduced himself as 
Mr. McCarthy and said he would like to see me. He want- 
ed to know if I had ever worked at South Works. I told 
him I had back in 1908 and 1909. [775] 

XQO95. When was this call? 

A. This was shortly before Christmas. I would say 
around the middle of December. 

XQ96. Of what year? A. Of last year, 1944. 

So Mr. McCarthy came up to the house and he asked 
me if | had worked at South Works, and @ told@iimien 
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did, and he wanted to know what I knew about it. So I 
says. “Well, I have got a complete description of the plant. 
I have got it all here in the house.” 


So I went up and dug around in some of my old records 
and got out this book here. I had it for my own informa- 
tion. I had written a complete description of the dry 
blast plant in South Works, South Chicago. He was very 
interested in it and looked it over, took it along with him 
and had some of it photostated, and outside of when he 
returned it to me I got a note, that is all I talked to Mr. 
McCarthy. 

XQ97. Did you discuss at that time also this May- 
ville operation? ume Ces ewe aid: 

XQO98. And did you deliver to him at that time these 
Mayville records? 

A. No, I did not. Yes I did, too. Wait a minute. No, 
cide nat. 

XQ99. You told him, however, of your information 
with [776] respect to the Mayville operations at that 
time? Eee Gc. 

XQ100. That was in December of 1944? 

eeces. 

XQ101. How much later was it that you delivered to 
Mr. McCarthy these sheets that you have here identified 
with reference to the Mayville operation? 

A. Mr. McCarthy, outside of when I showed them to 
him, when he saw them in my house the middle of De- 
cember, why, he has not seen them since. 

XQ102. But you did show them to him at that time? 

elec: 
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XQ103. Did Mr. McCarthy state who he was employ- 
ed by at the time he called on you? 

A. He told me he was representing the General Elec- 
tric and others. Who the others were, I did not know. I 
did not know then; I do know some of them now. 

XQ104. Have you since learned who he was represent- 
ing? 

A. Outside of General Electric and York, that is all 
I know. 

XQ105. In_ testifying with respect to the South 
Chicago operations, you testified on direct examination 
with respect to the brine coils being approximately 40 feet 
high and stated that during the operation of these coils 
the lower portion of the coils were wet. How high were 
the coils wet during those [777] operations? 

A. Sometimes the lower coil showed a slight frost, but 
most of the time they were wet and the water— 

XQ106. How high up were they wet? 

A. They would go up sometimes two-thirds of the 
way up. 

XQ107. Two-thirds of the way up? 

A. Yes, on a real hot day when the plant was over- 
loaded. 

XQ108. How high were they generally wet? 

A. Generally they were wet one-third of the way up. 


XQ109 One-third of the way up? Ae Ges 
XQ110. And by “wet,” you mean that water was 
running off from the coils? A. That is right. 


XQ111. And what was this temperature of the brine, 
what do you state was the temperature of the brine in 
these coils at the lower portion thereof? 
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A. Well, that was the return brine, the same as is 
shown in some of these records. I don’t know. That is 
not available. You are referring to South Works now? 


PeOlIZ Yes. 
A. That return brine would run around 34, 35, 36 de- 
grees. 


XO113. That was the general practice to keep it 34, 
Senos oO deetees at the return? 

ieee woOlirtiiiat Or course, it varied.|| 776) 

XQI14. Well, how much did it vary? 

A. Oh, it would probably go up as high as 40. 

XQ115. And how low would it go? 

A. It would go down to probably 30, or 29 or 28. 

XQ116. Not below that? 

A. . Very seldom below that. 

XQ117. You remember that by observation and actual 
taking of this temperature, do you? 

A. Both by observation and by taking the temperature. 
You could go underneath there. Most of the time the coils 
were dripping. Sometimes they were frosted all the way 
to the bottom, but most of the time they were dripping on 
the bottom. 

XQ118. How many of these coils were there? 

Pee iaeceechecompartment? 

PaO Om Yes: 

A. Well, each compartment was ten coils wide, ten 
pipes wire, and 102 pipes high. 

XQ120. And how much was the distance between the 
coils? 

A. That sheet shows return brine. They were, I would 
say, 6-inch sections, 5 or 6 inch. 
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DAO I) And the size om the piper 

A. 2-inch pipe. 

XQ122. You mean then that they would be spaced on 
the outside approximately 3 inches? [779] 

A. Between pipes. 

XQ123. Between pipes? 

A. Yes. It was probably a little less than that, it was 
probably 2% inches. 

XQ124. And there were how many of these pipes in 
each section? A. For height? 

XQ125. No, in a horizontal plane. 

A. Ina horizontal plane there were ten. 

XOLZ6. “Ven: 7 eS: 

XQ127. And how large was this room? 

A. They were 8 feet minus the wall. There was about 
a 4-inch wall and a line from the column. A little over 
7 feet. 

XQ128. And this was in the South Chicago plant? 

Ne NESS. 

XQ129. And did these brine coils substantially fill 
this chamber or room within a few inches of the wall? 

A. Within 2 inches. 

XQ130. On all sides? 

A. On all sides, that is, the two vertical sides, not on 
the ends. On the ends there were walk-ways probably 3 
feet wide, and then the ends of the coils, they had a canvas 
curtain dropping down from floor to floor to keep the 
air [780] from by-passing through these walk-ways and 
make the air go through the coils, canvas curtains at the 
ends of the pipes. 
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XQI31. Were these canvas curtains left in position 
when you state the water was poured over these brine 
coils? 

A. Oh, yes. In fact, most of the time those curtains 
were frozen onto the return bends. 

XQ132. All the way? 


A. All the way except probably the bottom ones. If 
the bottom ones were melted or dripping they were not 
frozen. 

XQ133. Now, you have stated the operation, I believe, 
that you performed in eliminating the frost from these 
brine coils. Isn’t it a fact that the temperature in that 
compartment rose above freezing due to the period of 
time which elapsed between the operations of shutting off 
the different valves, draining the brine out, and perform- 
ing the other operations before the water was turned on? 

Eee Ole 10, 

XQ134. Did you ever measure that temperature? 

A. No, we never measured the temperature. 

XQ135. How long was it between the time that the 
brine circulation was stopped before the water was turned 
on? 

A. Oh, about 40 minutes, something like that, three- 
quarters of an hour. 

XQ136. Well, it was the practice and it did happen 
that during this time, this three-quarters of an hour, the 
cooling [781] effect was eliminated from the chamber, and 
the temperature of that chamber raised, didn’t it? 

A. Not necessarily. It still had ice-covered coils in 
there. 
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XQ137. But still there was nothing to cool it, was 
there, when you took the brine out? 

A. Neither was there anything to warm it. 

XQ138. Was it a fact that air could enter that 
chamber ? A, Ne 

XQ139. It was impossible for any air to get into it? 

A. The air was shut off bottom and top. The air in 
there was stagnant. It was not circulating. It would not 
hold a vacuum, but there was no circulation of the air. 

XQ140. And how airtight was the top valve? 

A. Drip tight. They would not leak water. Those 
were a shutter. Our biggest trouble was freezing tight. 
They were always too tight. They would freeze shut and 
we could not move them. We were always kicking about 
that. 

XQ141. Did you ever observe during the period of 
time that the freezing operation was stopped, or the brine 
was shut off and the time that the water was turned on, 
how much higher on the coils the coils began to sweat and 
were wet before the water was turned on? 

A. Those coils— 

XQ142. Just answer the question, please. Did you 
ever [782] make an observation of that? AL ie 

XQ143. You have no idea how much higher then in 
the compartment the coils were wet after you discontinued 
the brine circulation and before the water was turned on? 

A. Those coils would never thaw out. They would 
not thaw out in six months if you would not put water on 
them. 

XQ144. Just answer the question, please. 

A. Will you state it once more? 


ie 
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XQ145. I ask you, then how much higher the pipes 
would sweat and would be wet after you turned off the 
brine and the interval of 45 minutes before you turned on 
the water. 

A. Well, I would not know. I never looked at that. 

XQ146. Then you turned on this water for the period 
you state of an hour and a half to two hours to thaw the 
coils, to run water over the coils, is that correct? 

A. Normally. 

XQ147. And it took a period of somewhere between 
an hour and a half and two hours to complete that removel, 
is that correct? 

A. Normally, but there were exceptions. 

XQ148. And the total time that was required to 
complete the operation and put the air-cooling system 
back into operation you have stated was a period of from 
three to five hours, is that correct? [783] 

Ei YES: 

XQ149. And it was most nearly always a period of 
approximately five hours, was it not? 

A. No. Mostly it was around 3% hours, I would 
say. 

XQ150. Now, after the water had run over the coils 
for a period of about an hour and a half, wasn’t it your 
practice to shut off the water and to then open the air 
valves at the bottom of the tunnel? 

pee Now ll did not. 

XQ151. You never did that? 

iveeieniever did that. 

XQ152. At the South Chicago plant? 

Ewmlenevcr did It, 
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XO153. You never tried to dry the coils Detesem on 
turned on the brine again? 

A. They would not dry. It would be impossible to 
dry them. All you could expect was to have them drip off. 
We waited for the water on it to drip off. After all, it 
had to drip down 45 feet and it took some time. 

XQ154. And how long did that operation take? 

A. We usually waited about fifteen minutes for that. 

XQ155. During that time, were the valves both above 
and below closed? ee 

XQ156. You never saw them open? [784] 

wel veverscic: 

XQ157. You never saw them open, either of them, 
during that period of time? i INO, 

XQ158. Now, then, you state that the average times 
were approximately 45 minutes before you turned the 
water on, an hour and a half to two hours to let the water 
remain on, a period of 15 minutes to allow the coils to 
drain? PY ci 

XQ159. Then a period of half an hour to three- 
quarters of an hour to get the brine back in the pipes? 

ee Yes, 

XQ160. And then how long was it before you opened 
the air valves, inlet and outlet? XQL6L. Another half h 

A. Probably anothe: hali@nour, 9A) 4 

XQ162. Is that substantially the same operation that 
was performed at the Mayville plant? 

A. The same operation? 

XQ163. The same operation. 

A. Yes, except that at Mayville we had to use some- 
what colder water. 
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XQ164. And it took longer? 

A. It took a little longer. [785] 

XQ165. How much longer? 

A. Ithawed a compartment for 11 or 12 hours. 

XQ166. You thawed a compartment for 11 or 12 
hours? A. Eleven or twelve hours. 

XQ167. And what was the temperature conditions at 
that time? 

A. That would be when the water in the river would 
be probably around 40 degrees. That was the water we 
were using for thawing. 

XQ168. What time of year was that operation? 

A. That would be November or December. cold 
weather, or early in the spring. 

XQ169. Do you remember any particular time when 
any such operations required eleven to twelve hours? 

oe cllemereniemiber several times, Youmceemgatie 
South Works that first winter we only ran a few short 
times, and I would not know much about it, I have not 
any records to prove it, but in the Mayville plant we ran 
that plant very late in the fall and started it early in the 
spring pretty nearly every year. 

XQ170. What do you mean by “very late in the fall’’? 

A. Well, as I said, the temperature conditions at that 
time, they would be down to below freezing at night time 
and maybe as high as 40 above in the daytime. 

XQ171. Did you run the plant at night time when it 
was [786] below freezing? A. Oh, yes. 

XQ1i72. And you ran it 24 hours a day under those 
conditions ? 7 | EEE, 

XQ133. And the temperature of the air coming into 
the compartment then at some of those times was material- 
ly below freezing, is that correct? Eee es, 
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XQ174. How low? 

A. Well, I would say maybe 25 degrees, not 25  de- 
grees below freezing, but 7 degrees below frezzing or’ 25 
degrees above, Fahrenheit. 

XQ175. And how much water did you remove from 
that air? 

A. Then we had the moisture down to less than one 
grain per cubic foot. 

XQ176. How much did you remove from it? Didn't 
it come in at that figure less than one grain per cubic 
foot? 

A. I don’t remember the psychrometric table except 
at one temperature, and that is at 32 degrees. When the 
air temperature is 32 degrees and it is saturated with 
moisture it contains 2.11 grains per cubic foot. 

XQ177. Did you ever operate any of these compart- 
ments where you had 100 outside air humidity? 

A. Yes. [787] 

XQ178. When? 

A. Ona real foggy day. When it was not only foggy 
but when the fog, that is, the air temperature was drop- 
ping. 

XQ179. Do you remember any time in November or 
December or early in the spring when you had any such 
condition ? i, Cal. 180), 

XQO180. As a matter of fact, outside air temperature 
of the character of which you are just speaking of 25 
degrees you don’t have any condition of relative humidity 
which approaches 100 per cent, do your 

A. Just a minute before we got into an argument 
there. At Mayville we often ran the dry blast plant when 
we knew we were not taking out any moisture but we were 
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maintaining constant conditions at the furnaces. In other 
words, sometimes instead of letting the moisture in the air 
go up and down we held it uniform. 

XQ181. Sometimes you put moisture back in the air? 

A. Sometimes we put moisture back in the air. Of 
course, that was uneconomical and we did not do it very 
long. As soon as we thought that was going to continue 
any length of time we shut the plant down. 

XQ182. Well, if you did under conditions of 25 de- 
grees outside temperature operate this plant, it was not 
for the purpose of removing moisture, was it? 

A. No. [788] 

XQ183. And the actual result would have been in 
this kind of an operation to put moisture back into the 
air, wouldn’t it? 

A. It probably would; yes. 

X0184. Now, in this report, Plaintiff’s Exhibit 33, is 
it not true that these temperatures in the columns under 
the heading “Outlet” unler “Psychrometer,” are discharge 
air temperatures, both wet and dry bulbs? iN SESS 

XQ185. And it was from those temperatures and the 
use of this chart that you were enabled, together with the 
inlet temperature under the heading “Psychrometer” to de- 
termine the relative drop in humidity of the air cooled, is 
that not true? ee Ges. 

XQ186. And the discharge temperatures were of the 
air in the tunnel leaving the cooling building, were they 
not? Pee earcons 

XQ187. And these outlet temperatures, both wet and 
dry bulbs, were the temperatures of the air in the tunnel 
leaving the refrigerator room, were they not? 

A. That was not a tunnel. That was a steel pipe on 
top of the refrigerator, 
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XQ188. Those were the temperatures in that pipe? 

A. In that pipe, yes. That is, these temperatures 
shown here are not the temperatures of the air taken out 
of [789] that pipe. In taking the samples of air out of 
this pipe and bringing it down to where we took our read- 
ings it warmed up and we took these temperatures from 
the warmed-up air. 

XQ189. How far did that air travel? 

A. That traveled, oh, I would say, 150 feet. 

XQ190. And in what size pipe? 

A. 2-inch pipe. 2 or 2%-inch. I am not too sure of 
that. 

XQ191. Under what velocity? 

A. Well, we had a 2-ounce pressure there. Maybe 10 
feet per second, something like that. 

XQ192. And that temperature was measured at the 
bottom by passing that air over the wet and dry bulbs of 
the psychrometer, is that correct? 

pe Vics. 

XQO193. Have you any figures which show the 
temperature of the air in that steel collector pipe at the 
top of the cooling room? 

A. Oh, yes. That whole column of figures—wait a 
minute. What are we referring to? 

Mr. Neave: Plaintiff’s Exhibit 33. 

The Witness: That is in the fourth column. 

Mr. Lyon: XQ194. Those are the temperatures of 
the air as it actually existed in that tunnel, are they? 

A. In that steel pipe. 

SO 1Ss eel the steclaminem| 01 A. Yes. 
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XQ196. Where? 

A. Those temperatures were taken way at the end of 
the last compartment, the fourth compartment—the 
seventh compartment, way at the end, just as the air left 
the—wait a minute. How am I going to say that? At 
the farther end of the refrigerator building, not at the 
inlet end but at the outlet end of the building. 


XQ197. Those temperatures were taken in the steel 
pipe, and that steel pipe in that 8-foot pipe after it had 
collected air from all of the compartments that were 
operating, is that correct? A. That is right; yes. 

XQ198. Ata point beyond the top of the refrigerator 
room? Eeences. 

XQ199. How far beyond? (Ola, ism Tee, 

XQ200. Where was the point of taking, with respect 
to that temperature, taking the air, at which these psy- 
chrometer readings were taken? 

A. Approximately the same place. Inside of this 8- 
foot diameter pipe we had a funnel probably a foot in 
diameter, maybe two or three feet long, and this funnel 
tapered down to a 3-inch pipe, and then led out through 
the wall of [791] this 8-foot pipe and down back into the 
fan room. That, as I say, was about 150 or 200 feet of 
2-inch pipe which it took to bring it down there. 

XQ201. And did that pipe pass through the outdoors, 
through which the air was conducted? 

A. It passed outside of the building all the way down. 

XQ202. All the way? 

A. Yes. Ona hot summer day when the sun would be 
beating on there, that temperature went up considerably 
high. You can see some of the—well, that is not in the 
record, 


626 Refrigeration Engineering, Inc., etc. 


(Deposition of Alfred E. Mueller) 


XQ203. How high did it go? 

A. I see some records here of 106 degrees. 

XQ204. Where the wet and dry bulb psychrometer 
temperatures went up to 106 degrees? 

A. Where the dry bulb went up to 106 degrees and the 
other to 6214. This is at Northwestern. I have not any 
figures on South Works. 

XQ205. You stated on direct examination that you 
were given a figure at South Chicago plant of the number 
of grains of moisture per cubic foot of air which you 
should operate at. What was that figure? 

A. Well, that was never constant. Most of the time it 
was around 2 grains, 1.8 grains, 1% grains. 

XQ206. And did it go above 2 grains? 

A. Not officially. [792] 

XQ207. How often did it go above 2 grains? 

A. When the weather was very, very warm and we 
had a normal load on. You see that South Works plant 
was designed for two furnaces, and they put on three 
furnaces, and sometimes four and sometimes five funaces, 
and the converters. It was designed for, I think, 70,000 
cubic feet per minute, and we were at times handling over 
140,000 cubic feet per minute, and that so overloaded the 
plant that it was impossible for us to keep the moisture 
down below 2 grains. Sometimes it did get above 2 grains 
of moisture, and as I say not always officially. 

XQ208. Now, are the operations that you have stated 
with respect to the South Chicago plant substantially the 
same operations as were performed at the Mayville plant? 

A. Yes, except that in Mayville the conditions were 
not quite so severe. We made a better showing. We did 
better work in Mayville. 
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XQ209. You mean you did not run into so many of 
these types of conditions where you could not get down to 
2 grains per minute? A. That is right. 

XQ210. I mean 2 grains per cubic foot. You did not 
run so often into that type of conditions? 

Pee liiaric tioht. 

XQ211. But other than that the operations were the 

same? [793] DN, SESS, 

XQ212. Now, you have referred to Plaintiff’s Exhibit 
8, a copy of which has been offered as Plantiff’s Exhibit 
37. Before this proceeding when did you last see those 
drawings, that is, both 37 and 8? 

A. I don’t remember ever having seen them. 

BOOZ ioe Oudon'f remember ever seeine ite 

A. Not until this morning; no, sir. 

XQ214. “When did you see it this morning? 

A. About 10:00 o’clock. 

XQ215. That is, before you were called to the stand? 

Pees: 

XQ216. You never saw it before? ie ING: 

XQ217. You never made a comparison of anything 
that is shown by this drawing with either of the plants 
which you say you operated? 

A. Of this drawing, no. 

XQ218. As far as this drawing shows the construction, 
however, you are certain that it is an accurate representa- 
tion of that construction, are you? 

A. I have not found any differences. So far as my 
recollection goes, everything is just the way it was. I 
won’t swear to the dimensions to the inch or so, but out- 
side of that the arrangement and everything else is cor- 


rect. [794] 
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XQ219. The arrangement, direction, travel and so 


forth of all the pipes is correctly shown, 1s it? 
Pee Pitat 1S tio 


WMirsLyon: Phateiseall, 
Mr. O’ Hearn, Jr That is all Mine Mueller 


The Court: How many depositions did we get under 
our belt today? 

Mr. Neave: We finished the depositions of the 
Chicago and Northwestern and I will now offer Exhibits 
7 and 8— 

The Court: And Indianapolis. 

Mr. Neave: And Indianapolis; yes: I want to offer 
these exhibits, Nos. 7 and 8, and 30 through 37. 

Mr. Lewis Lyon: Your Honor, I would object to the 
offer of those Exhibits 30 to 37, those pieces of paper 
that were taken out of the wastepaper basket, as not con- 
nected up with anything. Nobody knows who took them, 
whether they were discarded records or what they were, 
and there is no evidence at all to connect them with any 
officials of any company. 

The Court: I am afraid there isn’t counsel. I was 
thinking about that. As long as there might be an in- 
ference that might be drawn, the inference from the waste- 
basket might be that it is no good. 

Mr. Neave: Let us take up the exhibits individually. 

The Court: I think all the others are admissible. [795] 

Mr. Lewis Lyon: All the others are admissible except 
those taken from the wastebasket. I am not objecting to 
them. 
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The Court: They have been identified by handwrit- 
ing, and so forth. 

Mr. Neave: Just a minute, your Honor. Let us take 
Ape eexiibit 32, 

The Court: Exhibit 32 is the only group of exhibits 
which have not been identified as being definitely the rec- 
ords or coming from the regular records of any company 
and concerning which the witness testified he practically 
took them from the wastebasket. 


Mr. Neave: Let me speak to that, may I, your Honor? 
This witness who produced those testified that his duty— 
may I just read a portion of it on page 44? 

“Q27. Mr. Gaide, what were your duties as assistant 
supervisor of the dry blast plant? 

“A. Well, I saw that the readings were taken. 

“O28. Which readings are you referring to? 

“A. The temperature readings and the humidity read- 
ings. For instance, we had the brine inlet, the brine out- 
let, the water temperature inlet, the condenser and the 
water temperature outlet, the atmosphere temperature out- 
side, the air temperature entering the refrigerating rooms 
— compartments, rather. And we took humidity readings, 
dry and wet-bulb readings of the air entering the compart- 
ments and the air [796] temperature leaving the compart- 
ments, and the humidity readings of that air. 

“Q29. Whose business was it to take these readings? 

“A. We had a regular temperature man. 

Q30. A temperature man? 

“A. We called him a temperature man. 

“O31. And what did they do with these temperatures 
aiter they took them? 
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“A. That was entered on a big sheet, a daily report 
sheet after they scribbled it off on scratch paper, what I 
call it, lined paper. 

“Q32. And then they transferred these figures from 
the scratch paper, as you call it— 

“A. To daily report sheets. 

“Q33. And where did those daily report sheets go? 

“A. Well, off the original they made several blueprint 
copies that were scattered around through different de- 
partments throughout the plant. I don’t know just who 
got them. 

“O34. Did your office get any? 


Na NEES, 
“O35. Were you familiar with these temperature read- 
ings? 


oA. Well) pretty much sow Mshonldtbe 


Then I asked him what the temperatures were. 


Now it appears that the company records, as stipulated 
to, are no longer in existence. That has been stipulated 
to. [797] These records that this man identified were the 
records that were made by the temperature men. 

The Court: I think you are right. Objection overruled. 
They are admitted. 

Mr. Lewis Lyon: Not as to 32. He never testified that 
he took 32 at all. 

The Court: He didn’t testify he took 32 but he testi- 
fied the records of the company were destroyed, that re- 
cords were kept similar to these that were passed around, 
and he saw them, and he recognized them, he said they 
were being thrown away and he saved them. It goes to the 
weight of the evidence rather that its admissibility; se- 
condary evidence. 
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(The documents referred to were received in evidence 
pidemcnked Plaintifis Exhibit 7, 6, 30, $l) 32, 33,34 
35, 36 and 37 respectively in evidence.) 


[Note: Plaintiff's Exhibits Nos. 7, 30 to 37 will be 
found in the Book of Exhibits at pages 1125, 1152 to 
1205.] 


The Court: I still would like to get straightened out 
in my mind this psychrometer reading. Where is the in- 
let thermometer posted? Is there any evidence on that? 

Mr. Lyon: No. 


Mr. Neave: First of all, which operation are you 
talking about? 

The Court: Under “psychrometer” it says “inlet dry- 
” “outlet, dry-wet’’—all those are temperature read- 
ings. Where were the wet and dry thermometers that 
took those readings? Is there any evidence on that? [798] 

Mr. Neave: JI believe there is but I don’t know which 
exhibit you are looking at, your Honor. 

The Court: 32, 33, 34, 35, 36—all of them have that 
same heading. And this witness—you read from page 
135—he described how the air was taken from the middle 
or some place in the big 8-foot tunnel through a pipe 
down into the boiler room, but no one said where the 
thermometer is put. 

Mr. Neave: I think that with respect to Mayville, 
which is not Exhibit 32 but it is the other one, with re- 
spect to Mayville the temperature of.the outgoing air of 
the top of the coil, the cold air, was in this 8-foot pipe, 
and the thermometer was placed in that 8-foot pipe. That 


wet, 


is the temperature reading in the column that says “‘top 
of coil.” 
The Court: That is your position? 
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Mr. Neave: That is our position from the testimony. 

The Court: What I want to get at is where is there 
any evidence—I am a column ahead of you. I am up to 
No. 5 and you are still back on No. 4. Under 5 and 6— 
do you have the exhibit there? 

Mr. Neave: Exhibit 33? 

The Court: Yes, 33 1s a good example. The e@mame 
all the same. It says ‘air psychrometer.” Now “psy- 
chrometer” is divided into four columns. Do you have 
that? 

Mi. Neave: es, your Honor. 

The Court: And subdivided into two columns which 
in [799] turn are divided in one, “dry-wet, dry-wet.” 

Now where is the testimony about where the ther- 
mometer was placed, the wet and dry thermometer, on the 
inlet ? 

Mr. Neave: On the inlet side? I will see if I can find 
out. 

The Court: You do not need to look for it now. That 
might be something you could supply over the weekend. 

Also where is the testimony that says where the ther- 
mometer was on the outlet dry and wet? I do not mean 
where the air went, but where was the thermometer ? 

Mr. Neave: We will find that and give it to you also. 

Mr. O’Hearn: That is on page 97, your Honor. 

The Court: Let me see it. 


(The document referred to was passed to the court.) 


The Court: It says it ran over two thermometers, that 
it was dried in the refrigerating building and a sample of 
that air was drawn down through a pipe, back into the 
inlet of the fan, and on its course down to this fan it ran 
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over two thermometers. Now if it was at the end or the 
beginning, that would make a difference because that wit- 
ness has testified that the temperature outside in July was 
106. 

Mr. Neave: We will get that testimony for you. 

The Court: All right. I guess we will have to recess 
until Tuesday morning at 10:00 o’clock. 

Mr. Lewis -Lyon: Your Honor asked one question 
about Mr. [800] Payne. I have ascertained it. I can 
bring Mr. Payne back from Santa Rosa, if your Honor 
asks us to do it. 

The Court: I do not think it would be necessary to 
bring him down all the way from Santa Rosa. You know 
the question I had in mind, and it may be that you can 
ask him, or counsel can telephone him and ask him, what 
he would testify to if he were brought back. 

Mr. Lewis Lyon: What was the question? 

The Court: How long it took manually to clean out 
by the chipping or chopping method, whatever method 
they used in the other storerooms, that were the same size 
as the room in which he installed the Recold system. 

Mr. Lewis Lyon: I will! ask him. 

The Court: Will that be agreeable? 

Mr. Neave: That is entirely agreeable to me. 

Mr. Lewis Lyon: I will do that. 

The Court: Very well. 


(Whereupon, at 4:40 o’clock p. m., an adjournment 
was taken until 10:00 o’clock a. m., Tuesday, September 
24, 1946.) [801] 
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Los Auweles. California, September 24, 1946, 10:00 
o clock A, M. 


The Court: Ex parte? 

The Clerk: No ex parte, your Honor. 

(Interruption for other court matters.) 

The Clerk: York Corporation v. Refrigeration Engi- 
neering, Inc., for further trial. 

Mr. Lewis Lyon: Your Honor, I have communicated 
by telephone with Mr. James R. Payne, the witness who 
was on the stand in reference to the Haslett Warehouse 
job. In answer to the court’s question as to how long it 
took manually to clean out by the chipping or chopping 
method, whatever method they used in the other store- 
rooms, that were the same size as the room in which he 
installed the Recold system. 

The Court: You are now reading— 

Mr. Lewis Lyon: From your statement. 

The Court: —from my statement of last Friday eve- 
ning? 

Mr. Lewis Lyon: Yes; on page 801 of the record. 

In answer to that question, Mr. Payne stated to me 
that the time that it would take would be 144 man hours 
or, stated another way, two men working three shifts a 
day for three days. 

The Court: Do you stipulate that if Mr. Payne were 
recalled to the witness stand and asked that question he 
would so testify? [806] 

Mr. Neave: Yes, your Honor. 

The Court: Very well. That is 144 man hours or two 
men working three shifts for three days? 

Mr. Lewis Lyon: Yes. 
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The Court: What page were you reading from? 

Mr. Lewis Lyon: 801, your Honor; line 9. 

The Court: Very well. 

Mr. O’Hearn: Your Honor asked some questions last 
Friday I believe about the temperature charts that were 
in evidence in the Chicago depositions, and I would like to 
point out some places in the record that I think clear up 
those questions that you asked. 

The Court: Very well. 

Mr. O’Hearn: First in regard to the inlet air tem- 
perature or atmospheric temperature, Tominac said—and 
I am going to refer, your Honor, to the record pages 
since the deposition has now been copied into the record. 

Minten@ourt- Yes. 

Mr. O’Hearn: Page 666, starting at line 19. This is 
not in relation to any exhibit, your Honor, because none 
of the temperature charts had gone in at this time, but 
this is generally in relation to the air temperature. 

“Q. And can you point out where those readings were 
taken? 

“A. Inlet air temperature was taken down by the air 
[807] going into the compartment by shutters in the 
tunnel, while the air was going into the compartment, the 


inlet air, and the outlet temperature was taken on the top 
floor.” [808] 

Then Gaide, the second witness in reference to the first 
page of Exhibit 32, which was that list of 39 pages of 
temperature charts, stated at page 693— 

The Court: Let me see. Now, he said the inlet tem- 
perature was taken at the shutters going into the tunnel 
and the outlet temperature was taken on the top floor. 
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Mr. O’Hearn: Yes, your Honor. I was going to 
come to those outlet temperatures separately. 

dine €ourt: Oh, very well: 

Mr. O’Hearn: Then in reference to the firsttpageuen 
Exhibit 32, the witness Gaide said at page 693, beginning 
at line 17, in answer to a question, and this is at line 9: 

“OQ. Now, what do the entries in the column 
marked ‘Temperature Atmosphere’ refer to? 
oy Waters thes ottcidesaine. 
And another answer: 
“A. That was the outside temperature.” 
OL Oke We eine # 
Ko Or the airs 


Then in reference to Exhibit 33, which was the one 
page of temperatures that the witness Mueller presented, 
he said at page 739 of the record, starting at line 10. 

“Q. Starting at the left side of the chartjiime 
have the first column which is the ‘Time’ and then 
we have the second column, ‘Weather Conditions.’ 
Then, [809] we come to the third column headed 
‘Temperature’ and the sub-heading ‘Atmosphere.’ 
Will you explain what the figures in that third 
column represent? 

“A, Whe column Atmosphere DPemperature @anar 
shows us the temperature of the outside air as it 
entered the fan before it entered the refrigerator 
building. That is the outside temperature.” 


Then, your Honor, in reference to the temperatures top 
of coils, or the outlet temperatures from the compartment, 
the witness Tominac said at page 666, line 23, which was 
the part that your Honor read, in finishing up that answer 
before: 
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“A. * * * and the outlet temperature was 


taken on the top floor. 
“Q. Where on the top floor? 
“A. Right in each individual compartment. 
“OQ. Where in each individual compartment ? 
“A. Right where they come in. There was a door 
to each compartment. 
“Q. You mean a door leading into each compart- 


ment? 

ei ee eS: 

“Q. And that is where the temperature was 
taken? 


“A. Yes, sir. 

“Q. Was the temperature taken at any other 
place? 

“A. Well, we would take it once in a while down 
there at the first floor,—the second floor, but most 
[810] of the time the outlet temperature was taken 
right on the top, right above the coils. 

“Q. Taken above the coils? 

“A. Above the coils because your outlet was 
above the coils. 

“Q. How far above the coils? 

“A. About six feet above the coils. 
“Q. Above the coils? 

“A. Above the coils.” 


The Court: Let me see if I can understand the general 
situation here. Where did the witness testify they got 
into these rooms (indicating model), from this side? 


Mitee © Telecare es, your Honor. 
The Court: They came in this way? 


Mr. O’Hearn: They came in this way, and there were 
doors here (indicating), and platforms. 
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The Court: And platforms. So this would be the top 
floor, and there was a door going into each one of these? 

Mr. O’Hearn: That’s right, from a passageway. 

The Court: From a passageway. Therefore, this out- 
let temperature was taken here (indicating). 

Mr. O’Hearn: From the top floor, above the coils. 

The Court: And the inlet temperature was taken at 
the bottom? 

Mr. O’Hearn: That's right, your Honor; thevomtside 
air [811] temperature or inlet. 

The Court: There are three temperatures. There is 
the outside air temperature, which was taken in the tun- 
nel of the other building before it came in. 

Mr. O’Hearn: The fan was right beside it. 

The Court: There was a little building here, and a fan 
there, and the outside temperature was taken there? 

Nis © erlear ames: 

The Court: It went through the fan and was taken 
there, the inlet temperature? 

Mr. O’Hearn: I think those are the same tempera- 
tures. The fan was just at the entrance to the tunnel 
leading into the compartments. 

The Court: He said these were taken at the shutters 
leading into the tunnel. 

Mr. O’Hearn: You see, there was a fan and the shut- 
ters into the building, leading into the tunnel below the 
building. 

The Court: All right. In other words, the inlet tem- 
perature was taken before it got into these chambers? 

Mr. O’Hearn: That is right. 

The Court: And the outlet was taken at the upper 
part of the chamber? 

Mr. O’Hearn: Right above the coils. 
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The Court: Right above the coils. 

Mr. O’Hearn: In fact, I believe the testimony shows 
they [812] occasionally walked upon the top of the coils. 
The witness Harkins stated they went above the coils to 
take the temperature. 

ier Court: eA! richt. 

Mr. O’Hearn: Then the witness Gaide said, in refer- 
ence to the first page of Exhibit 32, at page 693, line 20: 

“Q. And in the second column is the heading 
‘Top of Coil.’ What do the entries under that column 
mean? 

“A. That was the temperature of the air about 
to leave the dry blast plant refrigerating coils. 

“Q. Where was that temperature taken? 

"x. @n top oitthe coils.” 

Then the witness Mueller, in reference to his one-page 
exhibit, Exhibit No. 33, said at page 739, starting at line 
20; 

“QO. The fourth column from the left is headed 
‘Top of Coil.’ Would you give us what the figures 
in that column represent? 

“A. We had two thermometers on top of the coil, 
one was an ordinary mercury thermometer and the 
other was a liquid thermometer. Which one of these 
it was, I don’t know, but I think this was an ordinary 
mercury thermometer that was inserted in this 8-foot 
steel pipe on top of the refrigerator building, and 
that temperature was read hourly by the record man, 
and that is reported [813] in the fourth column.” 

The Court: That does not seem to jibe with the other 
witness. 

Mr. Lewis Lyon: No, 
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Mr. O’Hearn: Well, your Honor, I believe they mean 
by the 8-foot pipe this tube. up here (indicating). 

siiies@ourt:» Yes: 

Mr. O’Hearn: Now, the air right above the coils 
would be, as I conceive it, the same as the temperature 
in that 8-foot pipe, whether the temperature was taken 
6 feet or 10 feet above. 

The Court: Let me see the exhibit. Have you got it? 
Here it is, right here. Exhibit No. 33, wasn’t it? 

Mr. O’Hearn: Yes, your Honor, that is this one. 

hie Court.) Wes, 

Mr. O’Hearn: In the fourth column. 

The Gots serio lite 

Mr. O’Hearn: In reference to Exhibit No. 34, which 
was one of the temperature charts that Mueller presented 
from Mayville,— 

The Court: From Mayville, yes. 

Mr. O’Hearn: Mueller said at page 764, starting at 
linenl: 

“QO. On Plaintiffs Exhibit 34, for identification, 
what are the figures represented in the third column 
from the left? [814] 

“A. Those were the temperatures taken at the 
top of the coil, that is, they were the temperature 
of the air leaving the refrigerator. 

“OQ. Are all the temperatures shown there shown 
to be below freezing? 

“A. They are all several degrees below freezing.” 

Then continuing right on in reference to Exhibit No. 
35, which is another temperature chart from Mayville. 

“Q. I show you Plaintiff's Exhibit 35, and ask 
you what are the figures represented in the third 
column from the left in that exhibit. 
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“A. Those are also showing the temperature of 
the air leaving the refrigerator, the top coils of the 
femieeratcn 

“Q. And are all of those temperatures below 
freezing? 

“A. All of those temperatures are below freezing 
several degrees.” [815] 

The Court: If I understand this correctly, then the 
top of coil as distinguished from the outlet, the coil is 
here and the outlet is here (indicating) ? 

Mr. O’Hearn: You mean outlet dry and outlet wet? 

The Court: Yes, outlet dry-wet. 

Mr. O’Hearn: I was just about to go to that outlet 
wet. and dry psychrometer readings, your Honor. 

Plaintiff will show by further testimony that the num- 
ber of grains of moisture per cubic foot, or the humidity 
readings, are determined by taking readings on a psychro- 
meter and a psychrometer is an instrument which has two 
mercury thermometers, one an ordinary thermometer and 
the other with a piece of wet muslin wrapped around it. 
In order to get a proper reading there must be a known 
velocity of air passing over the thermometer. There are 
two ways of doing this, either you tie them on the end of 
a piece of string and you swing them in the air or you 
can take the two thermometers and you can place them in 
a pipe in which air is rushing by. Either way gives you 
the same result. 

We also will show by further testimony that it is the 
difference between the two temperatures that is the im- 
portant thing rather than the temperature at which the air 
was taken, In other words, if you have air at a certain 
temperature and then raise the temperature of that air 
you have not added to the moisture content of that air in 
any way. [816] 
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In other words, it will give you the same result by 
reference to a psychrometer table whether the temperature 
of the air was down around 30 or whether the tempera- 
ture was up around 80, so long as both wet and dry tem- 
peratures were taken at the same time. 

The Court: That is what they were concerned with, 
was the moisture content? 

Ma © Hearne iat seria: 

The Court: You are not here concerned with that? 

Mr. O’Hearn: No, your Honor; we are not concerned 
with it. 

The Court: We are concerned with the temperature 
only? 

Mr. O’Hearn: The temperature only. “But J thinketie 
question came up, your Honor, because you thought that 
the dry outlet temperature should correspond to the top 
of the coil temperature. If the dry bulb temperature were 
taken at the outlet, in other words, above the coil, then— 

The Court: I think I understand where the top of 
coil is now. The top of coil is in here (indicating). 

IMO? (OMeleanine heave te ttedie 

The Court: Whereas the outlet temperature was in 
here (indicating)? 

Migs © Pear. Ves. 

The Court: It is in two different places. I understood 
the testimony to be, when we were discussing it the other 
[817] day, that the thermometers in two different places 
read the same. 

Mr. O’Hearn: Yes, your Honor. 

The Court: And it doesn’t, according to this testimony 
now. 

Mr. O’Hearn: The outlet dry temperature, although 
we noticed the dry went up as high as 106, and— 
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The Court: Where was that taken now? 

MiewOtrearn: Thatawas taken in thatsinbe, thay o- 
foot pipe over the top of the coils. There was a funnel 
and from the funnel a 2-inch pipe extended outside the 
8-foot pipe. 

The Court: Where was the thermometer? 

Mr. O’Hearn: Down in the engine room. 

The Court: Where is the testimony that shows that? 

Mr. O’Hearn: The testimony of Mr. Mueller at page 
740, your Honor, starting at line 19. 

“Q. Then, in the seventh and eighth columns we have 
the headings ‘Psychrometer Outlet Dry’ and ‘Wet’. Could 
you tell what the figures under those columns represent? 

“A. The air that was dried in the refrigerator build- 
ing, a sample of that air was drawn down through a pipe, 
back into the inlet of the fan, and on its course down to 
this fan it ran over two thermometers, one a wet-bulb 
thermometer and the other a dry-bulb. By the difference 
between these two thermometers we got the moisture in 
the air after it had gone [818] through the refrigerator 
building.” 

I was in error, your Honor, in stating it was in the 
engine room. It is in the fan room that the two-inch pipe 
led. 

The Court: But we still don’t know where the ther- 
mometer was. He says on its course down. Now that 
might have been any place. 

Mr. O’Hearn: It doesn’t matter where it was. your 
Honor. It could have been in any part of that pipe as 
long as both thermometers were at the same place in that 
pipe. 

The Court: All right. 

Miom@ tearm. It could have beentup at the top. 
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The Court: What I am trying to find out is what the 
temperature was in this thing here that came out (indi- 
cating). 

Mr. Neave: That is the top of the coil temperature. 

Mr. O’Hearn: That is the top of the coil temperarane: 

The Court: But it was 6 feet from here up to there 
(indicating). 

Mr. Neave: Yes. 

Wie Comrer3 AVI srigaete. 

Mr. O’Hearn: Your Honor also asked a question 
about how the brine was cooled in order to use it as a 
refrigerant. 

The Court: I think that is clear. 

Mir ©’ Hearn; Isethatvelear : 

The Counteme \esaulo.9 | 

Mr. O’Hearn: All right. 


The next depositions we come to, your Honor, are the 
other depositions that were taken at Elmira, New York. 
There were four witnesses, your Honor, George A. Per- 
sonius, who was the photographer, Ralph Van Patten, 
who installed the two units, Louis V. Smith, who was 
superintendent of the plant, and W. C. Fuller, who was in 
charge of the maintenance of the plant. 

I would like to offer at this time the direct and redirect 
testimonies of all four of those witnesses, but I don’t 
think it is necessary to read them into the record now. 
I would like to summarize them for your Honor. 

In July 1935 in Elmira, New York, the Swift Company 
opened a new plant, and in that plant there were two cool- 
ing rooms, one known as the sausage room and one known 
as the pickle room. 

The sausage room was kept at approximately the tem- 
perature of 40 degrees and the pickle room was kept at 
approximately a temperature of 33 to 36 degrees. 
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The testimony shows, however, that occasionally over 
weekends both of these units went down below freezing 
at a time when people were not coming in and out of the 
room, and this happened particularly in the pickle room, 
which was the lower of the two temperatures. 

To understand the two units, your Honor, there is a 
[820] schematic drawing, which was marked Exhibit 45, 
which was identified by both Smith and Fuller as correct- 
ly showing the installations. Both units were almost 
identical, your Honor, except that they were operated in a 
slightly different way. 

Looking at the lower figure on Exhibit 45, it shows the 
unit with the coils, finned coils, and a spray header which 
was a 2-inch pipe with small holes drilled in the bottom. 
Just outside the unit there is on the supply conduit a 
stop-and-waste valve of the screw cap drain type. That, 
however, was within the refrigerated space. 

Outside the refrigerated space on the supply conduit in 
both cases there is an ordinary standard valve. The only 
difference in the operation of the two units was that in the 
pickle room, where the temperatures were lower, the stop- 
and-waste valve just outside the unit was always left 
open, both the valve and the waste feature of the valve. 

In other words, the little screw cap drain was always 
left open. The water was controlled entirely from out- 
side the room. In order to defrost the valve outside the 
room was opened and water spurted over the coils as 
shown in the photograph, Exhibit 40, which shows the 
coils and the spray header with the water spurting out. 

After the water had removed the frost from the coils, 
the control valve outside the room was turned off and by 
means of the little vent or screw cap drain the supply 
conduit [821] was vented and the water drained out of 
the spray header. 
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In the sausage room, which is shown on Plaintiff’s Ex- 
hibit 42 with the spray header in operation, it was oper- 
ated by the control valve just outside the unit. A picture 
of that valve is shown in Plaintiff’s Exhibit 41, a photo- 
graph. 

When the frost had been removed from the coils the 
valve was shut off and the screw cap drain, which is shown 
hanging down below the valve was opened, thus venting 
the line to the atmosphere and allowing the water which 
was in the pipe and spray header to drain out. 

At this time I also want to offer the Exhibits Nos. 38 
through 45 that went with these depositions. 

The Clerk: May I have the names of those deposi- 
tions? Do we have them on file? 

Mr. O’Hearn: Yes, I believe so. 

The Clerk: Don’t bother then. 

The Court: The names again were? 

Mr. O’Hearn: Louis V. Smith, who was the plant 
manager, and then there was W. C. Fuller, who was the 
maintenance man, and there was Ralph Van Patten, who 
was the plumber who installed both units, and then George 
A. Personius, who was the photographer that took those 
photographs. 

The Clerk: Yes, I have it. 

The Court: You offer in evidence all exhibits, 38 
through 45? [822] 

Mr. O’Hearn: Yes, your Honor. 

The Court: What is this telegram here, Exhibit 44? 

Mr. O’Hearn: I think that was put in for two rea- 
sons, one to prove the date and also to prove that it was a 
water defrosting unit. 

The Court: All right. You offer them in evidence? 

Mr. O’Hearn: Yes, your Honor. 
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The Court: Any objection? 
Mr. Lewis Lyon: No objection. 
The Court: Admitted. 


(The documents referred to were received in evidence 
and marked Plaintiff’s Exhibits Nos. 38 to 45 inclusive.) 


[Note: Plaintiff’s Exhibits Nos. 38 to 45 will be found 
in the Book of Exhibits at pages 1206 to 1214.] 


Mr. Lewis Lyon: I will offer the cross examination 
and recross examination of the respective witnesses who 
were cross examined, including Louis V. Smith, W. C. 
Fuller; Louis V. Smith was recalled and recrossed, as 
well as the cross and recross of the witness Ralph Van 
Patten. 

There are several observations which I believe I would 
like to make at this time. First, as stated by Mr. O’Hearn, 
the testimony of the witnesses that both of these rooms 
were above freezing rooms. They were so operated. 

Another very important factor on cross examination 
shows that in the same Swift plant they had a freezing 
room which they didn’t use this system of defrosting in, 
but they used [823] the old pipe system and had to take 
all the meat out of the freezing room and defrost it by 
other means each time they were required to defrost. 

The Court: That is a below freezing room? 

Mr. Lewis Lyon: It was right next door to this room. 
They didn’t use water defrosting in that room but they 
used an older system which required them to take all the 
meat out of the room and defrost, let the temperature 
come up, and put the meat back. 

Further than that, there is no testimony here of any of 
these witnesses as to the condition of the so-called de- 
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frosting rooms or apparatus at any time except at the time 
the testimony was taken. There is no witness that testi- 
fies that condition there was at the time of installation. 
It is certainly immaterial as far as this case is concerned 
what the condition of those particular installations was in 
February of 1945. 


The Court: What does the testimony show as to how 
they defrosted the third room? 


Mr. Lewis Lyon: The cross examination of Mr. 
Smith, page 30. I will read that, your Honor. 


The testimony of that is this way, reading from 
page 29: 

“OQ. Mr. Smith, in this same plant you have a below 
zero freezing room, do you not?” 

The Court: That is at the bottom of page 28? [824] 

Mr. Lewis Lyon: Yes. 


“Q. Mr. Smith, in this same plant you have a below 
zero freezing room, do you not? 

ee ences: 

“QO. How could is that kept? 

“A. That depends on what product we have. That is 
not under my supervision and I don’t have any occasion to 
follow the temperature of that. That is handled by who- 
ever is storing the produce in the house and I can’t say 
accurately what the temperature is at any time. 

“Q. You do know it is kept below ten degrees below 
zero * * * you do know that that room is kept below ten 
degrees below zero at many times? 

“A. I don’t know that. 

“Q. You do know that it is kept materially below 30 
degrees Fahrenheit, do you not? , 

UNG” ese 
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“Q. There is a refrigerating coil in that room, too, 
isn’t there? 

ae eee eS, 

“Q. It is a fact that meat is stored in that room un- 
der these various conditions and that the pipes there do 
frost up and that in order to defrost those pipes the meat 
is taken from the room, the pipes are sprayed with water 
by a hose, allowing the temperature to rise, and before any 
meat is put [825] back in the room the temperature is 
reduced. Is that true? 

eee cs. 


Referring also to the cross examination of Mr. Van 
Patten and the other witnesses, it shows that in these 
rooms the pipe inside the unit exploded because it wasn’t 
properly operated at some time. 


The Court: Where is that? 


Mr. Lewis Lyon: On cross examination of one of the 
witnesses it was brought out. J think it was in the cross 
examination of Mr. Smith again. 


Mr. O’Hearn: The direct examination of Fuller, 
page 41. 

Mr. Lewis Lyon: He stated that the pipe had exploded 
because it had gone down below freezing and the pipe had 
exploded and when that explosion took place nobody 
knows. Nobody could testify to that. 


The Court: Where are you reading from? Page 41? 


Mr. Lewis Lyon: That is on page 41, your Honor. 
The question was: 

“Q. I notice in Plaintiff’s Exhibit 40, apparently a 
considerable spray of water is shown at the lower left- 
hand corner of that picture. Can you explain what that is? 
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“A. We have a short break in the pipe there, approxi- 
mately one inch long.” 


That opening was caused by the pipe at some time split- 
ting because it was freezing. Now when that split occur- 
red [826] nobody testified about, but the material point 
that I want to make there comes in Ralph Van Patten’s 
cross examination, or recross examination and redirect 
examination, with reference to the so-called stop-and-waste 
valve that was supposed to have been put in this installa- 
tion at some time or other. 


Mr. Van Patten was the only person who testified who 
had any knowledge of the conditions that existed, or when 
this installation was supposed to be made, and he testified 
that the valve that was put in there was not a stop-and- 
waste valve but an ordinary gate valve which he identi- 
fied and produced one from his stock. He testified at the 
end, on page 55 of the examination, on recross examina- 
tion: 

“Q. Is this an ordinary gate valve? 

bie es. 

“Q. It is an inch and a quarter standard gate valve? 

Tie NAGS 

“Q. It has no vent in it, has it? 

“A. No.” [827] 


So the valve that was originally installed was an 
ordinary gate valve, and not a stop and waste valve, and 
nobody testified when the stop and waste valve was put 
in the structure. 

Oiieseourt. vilerictt 


Mr. Lewis Lyon: I will offer the cross examination 
of the witnesses. 


The Court: Admitted in evidence. 
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Mr. O’Hearn: The testimony of Ralph Van Patten 
also shows, your Honor, that none of the pipes or valves 
had been changed since they were put in. 


Mr. Lewis Lyon: No, it does not. 


The Court: I see here on page 54: 

“A. I take it for granted because they are the same 
ah we left there. 

“Q. Would you know whether they had changed any 
Dageilar piece Of pipe? 

“A. I don’t imagine they did. 

“Q. You don’t know whether they changed the slope,” 
and so forth. 


Mr. O’Hearn: I believe, your Honor, that on page 51 
he testified that he had looked at the installations last 
Friday morning. 

“Q. Did you observe any change in pipes or valves or 
vents that you recall having installed? 

“A. No, I saw no change in them.” [828] 


Mr. Lewis Lyon: On cross examination, however, he 
corrects that. 


The Court: We can argue that later. They are both 
iene record. 


Mr. O’Hearn: Also, I would like to point out that the 
testimony as to the other freezing room was not proper 
cross examination, and it was pointed out at the time 
that Mr. Lyon was making it. 


Ghevcourte: | noticed your objection there but Ian ond 
overrule it. [829] . 
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District Court of the United States 
Southern District of California 
Central Division 


Civil No. 4166-PH 


York Corporation, Plaintiff, vs. Refrigeration En- 
gineering, Inc., Defendant. 


Depositions taken on the 19th day of February, 1945, 
at the City of Elmira, New York, before J. Leslie Winnie, 
Notary Public. 


Appearances: 
For the plaintiff : 
John B. Cuningham, Esq., 
Wien J (Olena, jie Iesto., i ects, 


For the Defendant: 
Lewis E. Lyon, Esq. 


Appearance noted of Mr. H. T. Jarvis of defendant. 


By Mr. Cuningham: Mr. O’Hearn will read the stipu- 
lation. 


By Mr. Lyon: It may be deemed to be read, and may 
be copied into the record. 


It is stipulated by and between the parties by their 
counsel : 

1. That the hearing today is held pursuant to notices 
[830] served upon the defendant and now before the 
Notary, J. Leslie Winnie, (Chemung County Court 
Stenographer,) Court House, Elmira, New York. 

2. That the provision of Rule 26 (a) of the Federal 
Rules of Civil Procedure that depositions taken prior to 
service of answer shall be by leave of the Court, is hereby 
waived. 
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3. That the witnesses shall be sworn by J. Leslie 
Winnie, who is fully qualified under the provision of Rule 
28, sections (a) and (c) of the aforementioned Rules. 


4. That the testimony given here shall be taken steno- 
graphically and transcribed by J. Leslie Winnie. 


pe 


9. That the testimony, when transcribed, shall be sub- 
mitted to the witness for examination and shall be read 
to or by him, and any changes in form or substance which 
the witness desires to make shall be entered upon the de- 
position by J. Leslie Winnie, with a statement of the 
reasons given by the witness for making them. 


6. That the signing of the depositions as read and cor- 
rected by the witness is hereby waived. 


7. That J. Leslie Winnie, after duly certifying the 
depositions, shall send them by registered mail to Hon. 
Edward Smith, the Clerk of the District Court of the 
Wititcaw octaves, Southern District of California, Cempral 
Division, at Los Angeles, California, for filing. 


8. That the cost of the original transcript, exhibits, 
[831] attendance fees and notary’s fees shall be borne in 
the first instance by plaintiff, but shall be eventually 
charged as taxable cost to the losing party. 


(The following depositions, except that of Mr. Ralph 
Van Patten, and all proceedings herein except the ex- 
amination of the witness Van Patten, were had at the 
office of Swift & Company, 503 State Street, Elmira, 
Chemung County, New York. The examination of witness 
Van Patten was had at witness’ place of business, known 
asmvanviratten Plunbing & Heating Co, Inc locatedsat 
111 East Church Street, Elmira, New York.) 
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By Mr. Cuningham: 

The depositions that we are about to take relate to two 
defrosting units or devices which are installed in this 
building in the sausage manufacturing room and_ the 
pickle room respectively. We have delivered to defend- 
ant’s attorney five photographs which we intend to offer 
as illustrative of witnesses’ testimony about these two in- 
stallations, and also a simplified diagramatic sketch show- 
ing generally the layout of each. It occurs to me that we 
might facilitate matters if we go downstairs now and in- 
spect these two defrosting devices before calling any of the 
witnesses. 

Mr. Lyon: That is a good idea. We will make the in- 
spection and then come back. 


(At this point the parties whose appearances are here- 
tofore noted, in company with Mr. Louis V. Smith, here- 
inafter noted [832] as a witness, inspected the devices re- 
ferred to by Mr. Cuningham and returned to the office, 
where proceedings were continued.) 


(Exhibits 38 to 42 inclusive marked for identifica- 
tion.) [833] 


JECTS VW Sins 


called as a witness on behalf of the plaintiff, first being 
duly sworn, was examined by Mr. Cunningham, testified 
as follows: 
By Mr. Cunningham: 

Q. Mr. Smith, what is your name, residence and oc- 
cupation? 

A. Louis V. Smith, 1028 Caton Avenue, Elmira. 

Q. What is your occupation? 

A. I am superintendent of Swift and Company, EI- 
mira, New York. 


Way 
ia) 
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(Deposition of Louis V. Smith) 

You are superintendent of this plant here? 

Mes. 

How long have you been superintendent ? 

Since September, 1941. 

In what capacity were you associated with Swift 
and Company, prior to becoming superintendent ? 

A. As shipping clerk. 

Q. For how long have you been associated with Swift 
and Company? 

A. Since November, 1933. 

QO. I show you, Mr. Smith, a photostat of what pur- 
ports to be an invitation or announcement, being two 
pages, and ask you to identify the original of that. 

(Stipulated for the record that Mr. George A. Per- 
sonius, [834] who is expected here, is the photographer 


1 PO PO 


and likewise the photostater, and will produce the original 
when he arrives. ) 


A. I would say this is a photostatic copy, accurately 
copied from the formal announcement at the time of the 
opening of this plant. 

©. I show you what is apparently the original printed 
announcement. Is that what you refer to? 

em iS. 

Mr. Cunningham: I offer the original announcement 
in evidence as plaintiff’s Exhibit 43. I will change that 
offer and offer the original and substitute the photostat. 
(Photostatic copy marked Plaintiff’s Exhibit 43-a and 
43-b). 

QO. Plaintiff’s Exhibit 43 contains the date of July 
10, 1935. Was that the date of opening of this plant 
never 

A. That was the date of the formal opening. 
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(Deposition of Louis V. Smith) 

Q. By that time was the plant complete? 

A. Yes ,sir, it was fully completed at that time. 

Q. Do you include in your answer the refrigerating 
units and defrosters in both the sausage manufacturing 
room and the pickle room? ee aor 

Mr. Cunningham: May I interrupt the examination 
of Mr. Smith to let Mr. Personius tell us about these 
photographs so he can go? 

(No objection, and witness Smith stands aside.) [835] 


CRORGE “wePERSONIUS 


called as a witness in behalf of the plaintiffs, first being 
duly sworn, and examined by Mr. Cuningham, testified 
as follows: 

Where do you reside? 

Einina New Y onk 

What is your occupation? 

Photographer. 

Do you have a place of business in Elmira? 

Yes, sir, I] do, on Baldwin Street. 


gaa PIO FO 


I show you what have heretofore been marked 
Plaintift’s Exhibits 38 through 42 inclusive, being five 
photographic prints. Look at them and tell me if you can 


identify them? BN SLES, 
Q. Who made these photographs? A. Wdigk 
Q. When? 
A. Friday afternoon, February 16, 1945. 
QO. Where? 


A. In this building, on the second and third floors. 
Q. Did you also print the exhibits that you have iden- 
tified? oe cS. 
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(Deposition of George A. Personius) 


©. You have the negatives in your place of business, 
[836] have you not? A cs) eitaves chem 

©. Were these photographs taken in the sausage 
manufacturing room and in the pickle cooler room 
respectively ? 

A. I would not know. I can’t designate the names of 
the rooms. 

©. But you are sure they were taken at this plant 
Friday? A 3, Sir 

Mr. Lyon: No cross examination. 


EODIS Vv. sMITE 


recalled to the stand, and direct examination continued by 
Mr. Cunningham. 

Mimseasneham: ! offer in evidence Piainti ceis- 
hibits 38 to 42 inclusive. 

Q. Mr. Smith, I show you these exhibits and ask you 
to designate by reference to the exhibit numbers, which 
are written on the back, the particular room in which each 
photograph was taken. 

Pembintseis Exhibit 35, and is in? the sweet mpicde 
cooler. 

Q. I will write the word “pickle” at the bottom of Ex- 
hibit 38. Go right ahead. 

A. Exhibit 39 is also in the same room, the pickle 
[837] cooler. 

I will do the same on Exhibit 39. 

Likewise, [Exhibit 40 is in the sweet pickle cooler. 
I have done the same on Exhibit 40. 

Exhibit 41 is in the sausage manufacturing cooler. 
I will write the word “sausage” on Exhibit 41. 
Exhibit 42 is in the sausage manufacturing cooler. 


PO PO SO 
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(Deposition of Louis V. Smith) 


Q. I will write “sausage” on Exhibit 42. Are you 
familiar with the equipment shown in these photographs? 

ee iG a Cert aiineeseotit. 

QO. Designate which you are talking about and de- 
scribe it in your own words. 

A. I don’t know just how to describe it as I am not 
too familiar with the units. 

Q. I will ask you a series of questions. Take first, the 
pickle room. Is cold water taken from the city mains and 
piped in over the refrigerator coils of the Carrier Cold 
Diffuser unit? 

Mr. Lyon: Objected to on the ground the witness is 
obviously not qualified to answer the question, and further 
objected to as leading, he having stated he is not familiar 
with the structures. 

Mr. Cuningham: That was not my understanding and 
I will ask him a preliminary question: 

Q. You did state you were generally familiar with 
[838] these? i CSS Site. 

Q. In your capacity as superintendent do you have 
occasion to inspect these two Cold Diffuser units occasion- 
ally? 

A. If there were any trouble with them J would have 
Om yes: 

©. Have you done so on occasion during the four or 
five years you have been superintendent ? 

A. I have seen these units in operation but I have not 
had occasion to work on them or make any study of them 
so that I could figure I was any more than just familiar 
with the operation. I do know how it operates. 

©. You are referring to the defrosting apparatus? 

A. Yes, sir. 
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(Deposition of Louis V. Smith) 


Q. Tell us whether city water is run in through the 
pipes and over the coils in both these rooms? 

Rcseit 1S. 
r. Lyon: Objected to as leading. 

What is the temperature of that water generally? 

I don’t believe I could say. 

Is it just as it comes from the tap? 

Yes. 

Can you tell us how that water is sprayed out over 
the refrigerating coils? 


O PIO FOZ > 


A. Jt comes in through what we call the spray pipe 
[839] which is perforated with holes on either side near 
the bottom of the pipe and water is sprayed from the pipe 
loosening the frost on the coils. 

Omeic that pipe inclined? mN ES, 

Q. Which way does it slope downward? 

A. Toward the capped end of the pipe. 

Q. Is there any provision for draining that spray pipe? 

A. Yes. At the end of the pipe there is a hole in the 
bottom of the pipe. 

Q. Does the water spray out substantially over the top 
surface of the coils? A. Yessir it does: 

Q. Is the pipe located about in the center, longitu- 
dinally, of the bank of coils? Age Yeo iia: 

©. Are these spray holes on alternate sides pointed 
downward toward the coils? Tee Neste vate: 

©. How is the flow of water controlled in the sausage 
room? 

A. That is controlled from a valve directly outside 
Date Wilt. 

QO. Is that valve shown in plaintiff's exhibit 41? [840] 

A. Yes, it is. 
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(Deposition of Louis V. Smith) 

©. I notice an elbow leading into the housing, shown 
on Exhibit 41, and ask you whether that leads into the 
spray pipe as shown on Exhibit 42? 

em es Vil Goes: 

Q. If you want to shut the water off do you do so by 
means of this hand valve shown on Exhibit 41? 

A. Yes. 

Mr. Lyon: That is objected to as leading, and also on 
the ground that the witness is not qualified to answer that 
question. 

QO. Can you tell us what this little projection is, sub- 
stantially below that valve as shown on Exhibit 41? 

oe tia isa vent to drain tne: pipe 

Mr. Lyons: Objected to on the ground that the wit- 
ness has not been qualified to answer the question. 

Q. Is there any means of opening and closing that 
little vent or drain? 

Mr. Lyon: Same objection. 

A. Yes, there is. It is a screw type vent that can be 
loosened or tightened. 


QO. When you tighten it you close it, and when you 


loosen it, you open it? 1 SESS 
Q. Plaintiff’s Exhibit 40, does that show the spray 
[841] pipe in the pickle room? Pees cia 


Q. Is the operation any different in connection with 
this spray pipe in the pickle room than it is in the sausage 
room? AS Noy it 1s not. 

Q. In other words, it is the same substantially? 

Peet istioie. 

Q. IJ show you Exhibit 39 and ask you to state what 
that shows? 
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(Deposition of Louis V. Smith) 


A. That is the valve directly outside of the housing 
of the unit in the pickle room. 

Q. Is that substantially the same type of valve as you 
have testified to in the sausage room as shown in Ex- 
hibit 41° iN, SESS, ie as 

©. In addition to the hand shutoff valve does it also 
have a vent. 


Mr. Lyons: Objected to as leading. IN, ORS, 
©. Does that show more clearly in Exhibit 38 than it 
does in Exhibit 39? A. Yes, it does. 


Q. Is that the same kind of a vent or drain you de- 
scribed in the sausage room? [842] 

ee YES, 

Q. Exhibit 38 is a photograph of the pickle room in- 
stallation? x, CES, 

©. Will you tell us how these valves and vents are 
operated in defrosting both of these units? 

A. In defrosting the one in the pickle cellar the valve 
and vent outside the unit housing are opened and left open 
and it is operated by a valve outside the cooler room. 

Q. Is the vent always open? 

Eemeiiethis line, yes. 


©. You mean the screw cap vent? me Yes. 
©. Is the vent at the end of the spray header likewise 
always open? By WSS, 


Mr. Lyon: Objected to as leading. 

Q. Is the operation different in any way in the sausage 
room? 

A. Yes. In the sausage manufacturing room it is 
operated by a hand valve directly outside the housing. 

©. That is the little wheel valve shown in Exhibit 41? 

Peeeihatis right, 
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(Deposition of Louis V. Smith) 

QO. What is the operation of the little vent directly 
below that valve in that exhibit? [843] 

A. It is the same as the other. It is to vent that line 
to prevent water gathering and freezing in these pipes 
after defrosting. 

Q. The hole at the end of the spray header near the 
cap is also always open in the sausage room, is it not? 

AQ Ves asin, 

©. Do these photographs, exhibits 38 to 42 inclusive, 
correctly show these installations? A. Theyaader 

©. When were these installations made? 

A. They were made prior to July 10, 1935, as shown 
on the formal announcement. 

Q. Were they substantially the same then as they are 
today ? By CBS, 

©. Have they been in continuous operation since July 
LOT 1935: A. Yes, they have. 

©. Have they been used since that time just as we 
have seen them today during our inspection? 

A. Yes, sir, they have. 

Q. Has that use been commercial? 

A. I don’t understand the question. 

Q. Has their use been in connection with your com- 
mercial operations here? [844] 

A. Yes, it has. 

Q. Has there been any secret about that use? 

A. None that [ know of. 

OQ. Have the employees had access to these Carrier 
Cold Diffusers? re SERS, 

©. Could they look at them? i SCCG, 

Q. No one has been cautioned to keep it secret? 

Al Noesir. 
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(Deposition of Louis V. Smith) 


QO. Who was Dan Cash? 


A. He was a traveling refrigeration engineer for 
Swift and Company. 


Q. Is he now dead? ee aes. 
©. Was he the person in charge of the lay out of 
these defrosting pipes? PV CSay site 


Mr. Lyon: Objected to on the ground the witness 
has not been shown qualified to answer. He was a ship- 
ping clerk at that time. 


Q. How long have you known Mr. Cash? 

A. From the time I started with Swift and Company 
in 1933. How soon after that I met him I am not sure. 

QO. When did he die? 

A. I can’t state that as a fact. [845] 


QO. When did you hear of his death? 

A. It seems to me it has been about a year and a half 
to two years. 

©. Was he in charge of the refrigeration layout at 
this plant in 1935? 

By Mr. Lyon: Objected to on the ground the witness 
is not qualified to answer the question. 

A. Icould not state that for a fact. He worked on it 
and worked in here during that time. 

©. You know he was actively engaged here at that 
time? ee es, 

Q. Where was Mr. Cash’s office at that time? 

Mr. Lyon: Objected to as immaterial. 

A. He worked out of the construction department 
located in Boston. 

QO. Do you mean Swift & Company’s construction de- 
partment? A. Yes, 
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(Deposition of Louis V. Smith) 


©. What address, if you know? 

A. Faneuil Hall Square, Boston. 

©. Is that still the address of your construction en- 
gineers’ office? A. Yes. 

©. Are your records kept there, construction records? 

Mr. Lyon: Objected to on the ground the witness is 
not [846] qualified to answer the question. 

A. I presume that they are. 

Q. Did you receive a telegram this morning? 

A. Yes, sir, I did. 

©. Can you produce it please? 

(Witness produces telegram). 


Q. Who sent you this telegram? 

A. Mr. Walter Meyer. 

©. Who is Mr. Meyer? 

A. District Superintendent of Swift and Company. 

Q. Is his office in Syracuse? Tee NEES, 

©. Did he send you this telegram in connection with 
a request you nade through me last week? A. Yee 


Q. What was that request? 

A. That a copy of correspondence be shown between 
the construction department, possibly Chicago or our 
district office, in regard to the installation of these Carrier 
units. 

©. This is part of the records of the construction de- 
partment in Boston? A. That is right. 


Statement by Mr. Cuningham: 

Following a discussion with Mr. Smith on Wednesday 
of last week I got in touch with Mr. C. T. Richardson, who 
I am in- [847] formed is in charge of the construction 
office and the records in Boston. At my request he sent 
this telegram to Mr. Smith via Mr. Meyer in Syracuse. 
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(Deposition of Louis V. Smith) 


I offer this telegram in evidence and ask to have it marked 


Exhibit 44. 
(Exhibit marked. ) 
That is with the understanding, Mr. Lyon, that you 


eccept my statement subject to correction if error appear. 
Mr. Lyon: That is correct. Having been around this 
circuit twice now I don’t want to go again. 


QO. By Mr. Cuningham: Can you tell me whether 
this telegram refers to the installation in the pickle room 
or the sausage manufacturing room? 


Mr. Lyon: Objected to on the ground he is not quali- 
fied to answer the question. 


Q. He is better qualifiied than someone else will be 
after reading the telegram. If you are able to state? 

A. The manufacturing cooler. 

Q. Which do you mean? 

A. The sausage room. 


©. How did you so deduce from the language of the 
telegram that it is the manufacturing cooler? 

A. That is where our manufacturing processes are 
handled and not in the sweet pickle room. 


Q. Read the telegram? 

A. (Witness reads:) [848] 

“Answering your air mail letter June 12th reference re- 
frigeration difficulties manufacturing cooler Elmira. Situa- 
tion not much better today. Cooling unit equipped with 
water defrosting but necessary remove ice every two or 
three hours causing temperature fluctuations.” 

©. What is the date of that telegram? 

Pyeeiume (3th, 1935, ab 4°20 ae 
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(Deposition of Louis V. Smith) 


(Witness continues reading :) 

“Advise recommendations refrigerating inspector Cash 
at Elmira. Will keep him there as long as necessary. If 
advice Goetz satisfactory leave Sunday or Monday.” 

©. Who is Mr. W. C. Fuller? 

A. He is the refrigeration engineer at Swift and 
Company, Elmira. 

Q. How long has he held that position, approximately, 
if you know? 

A. He held that position at the time I came to work 
here in 1933. 

Q. Is he personally responsible for defrosting the two 
iis here 7 ee eee eS. el is: 

QO. Who is Ralph NauePattca: 

A. A local plumbing contractor. 

Q. Was he active in any way in reference to the in- 
stallation of the two defrosting devices? [849] 

Mr. Lyon: Objected to on the ground the witness is 
obviously not qualified to answer. 

A. Yes, at that time he was working here. 

Q. At what time, Mr. Smith? 

A. In 1935, I couldn’t tell you the date but it was 
during that year. 

Q. I show you a schematic diagram which I state for 
the record I had prepared since my visit here last week. 
That is designed to show the defrosting devices in both 
rooms. Look at that and tell me if it is generally a correct 
diagrammatic showing of these two devices? 

ema ves. it 1S. 

Q. I direct your attention to the device bearing the 
legend ‘‘screw cap drain to floor” at the right hand side 
of the drawing marked “Section ‘A-A’ ”. Will you tell 
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(Deposition of Louis V. Smith) 


me whether that is an accurate showing of that screw 
cap drain? 

Mr. Lyon: Objected to on the ground witness is not 
qualified to answer that question. He stated at the begin- 
ning of the examination he was not familiar with the 
structure of the devices. Ae i appeansmcamoe! 

Q. Is it your recollection that the screw cap drain in 
the sausage room is located under the hand valve as shown 
in this drawing? 

A. It is in the sausage room. [850] 

Q. Is it at an angle of 180 or 90 degrees from the 
axis of the handvalve? 

Mr. Lyon: Same objection as previously stated. 

A. It is at right angles. In this one in the sausage 
kitchen this screw tap valve is not directly under, as it is 
in the pickle cellar. It is to the side. 

Q. As shown in Exhibit 39? Aw) Uhat is sie it 

Om ltetie pickic Toon: J, YESS. 

©. And the difference also appears from inspection on 
Exhibit 41? Is that right? 

iN SEY 

Mr. Cuningham: I offer in evidence this diagram. 

Mr. Lyon: I object to its reception on the ground the 
document is incompetent, irrelevant and immaterial, and 
never formally proven or identified. 

Mr. Cuningham: It is offered for the purpose of illus- 
trating the witness’ testimony in pictorial form. 

Mr. Lyon: {I object to it on further ground that the 
witness stated he was not familiar with the construction. 

Mr. Cuningham: I will stand on the record and the 
witness-statement that he was generally familiar. 

(Marked Plaintiff’s Exhibit 45 for identification.) 
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(Deposition of Louis V. Smith) 

Q. What is the temperature of the sausage manufac- 
turing [851] room generally? 

pee BOUL TOR adeehces: 

Q. What can you say of the temperature maintained in 
the pickle room? 

A. That is considerably lower, from thirty-four to 
thirty-six degrees. 

Mr. Lyon: Are those both plus temperatures? 

A. Those are both above zero Fahrenheit. 

Q. Does the temperature of these rooms ever drop be- 
low freezing? 

A. They do on occasion when we are carrying any 
amount of meat stock and especially over the week-end 
when the coolers are closed and not being used. 

Q. Is the temperature inside the refrigeration housing 
in both of these rooms below freezing? 

Mr. Lyons: Objected to on the ground the witness has 
not been qualified to answer the question. 

A. I would say that it was from the fact that it freez- 
es on those coils. 

In defrosting is the refrigeration turned off? 

Do you mean in the cooler? 

Yes. Is the compressor turned off? 

Yes. 

Are the fans turned off also during defrosting? 
No, they are not. [852] 

Is there any interval of time between the turning 


OPFOPrOoPreo 


on of the compressor and the stopping of the flow of water 
for defrosting, in your usual practice? 

A. Yes, there is. 

Q. What is the purpose of that interval, if your know? 

A. That is to allow any water in the pipes to be drain- 
ed out and the pipes to be cleared. 
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(Deposition of Louis V. Smith) 


Q. Is it also to allow the fins to drain? 
A. I don’t understand what you mean by the fins. 
©. I mean the refrigerator coil. To allow the water 
showered over them to drain off? 
Pema ts Correct. 
QO. Of what are the pipes made, of what material? 
A. Those are lead pipes, or iron. They are iron, not 
lead. 
Q. Is there a valve and vents means connected to 
them? | 
Mr. Lyon: Objected to as already asked and answer- 
ed, and as leading. A. Yes. 
Q. Is there also a drip pan with a self-draining con- 
duit? 
M. Lyon: Objected to as leading. 
A. Yes, sir. 
Q. Your answer applies to both the pickle cooler and 
the sausage room installations, does it not? [853]. 
Mies. 
Is that conduit made of metal? 
. Lyon: Same objection. 
Ries, 
Where does that conduit lead, Mr. Smith? 
Out of the pan underneath? 
Nes, 
It leads across the floor to the floor drain. 
Where does the floor drain empty? 
Into the sewer. 
When the water is shut off, either by the valve out- 
side of the refrigerator room as is the case in the pickle 


i} 
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room, or by the valve inside the sausage room, is air 
sucked through the little screw cap drain indicated on this 
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drawing, by the action of the water running out of the 
spray header pipe? 

Mr. Lyon: Objected to as grossly leading and on the 
further ground the witness is not qualified to answer the 
question. 

A. That I would not know. I could not answer that. 

Q. Can the fans be turned off if you so desire, during 
defrosting? A. Yes, sir. [854] 


Cross Examination 
By Mr. Lyon: 

Q. In the housing of either of these units while the 
fans are rotating and the system is in operation, there is, 
in the sausage room, forty degrees Fahrenheit blowing 
over the coils, and in the sweet pickle cellar air between 
thirty-four and thirty-six degrees Fahrenheit? 

A. When the units are operating? 

O-- Yes: 

A. Jam afraid J can’t answer that question. 

Q. The air in the sausage room is kept at forty de- 
grees Fahrenheit, or thereabouts? Das ices 

Q. That air is circulated through that room by these 
fans mounted in the cooling system to maintain that air at 
forty degrees, isn’t it? 

A. That is a question that I also cannot answer. 

Q. Also you have never at any time measured the 
temperature of the air inside the housings of either of 
these minits, iSwihat corpech: se.um cs: 

Q. Asa matter of fact, you have been in a market or 
store in the summer time and seen an exposed refrigerator 
pipe with frost on it in a room of 75 or 80 degrees, haven’t 
you? A. Yes, sir. [855] 
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Q. Then your statement that the fact there was frost 
on those pipes indicated it must be below freezing was an 
error, was it not? 

Mr. Cuningham: I object to that. 

Eweelecan tf answer thai question. 

Q. The only basis for the assumption you made that 
the temperature inside the housing was below freezing, 


was because there was frost on the coils, is that right? 
A. Yes, sir. 


QO. In both of those rooms, the sausage and pickle 
rooms, isn’t it a fact the water which is used is dumped 
out on the floor? Lm eS. 


©. That water never freezes on the floor, does it? 

A. I believe not. 

©. Therefore, isn’t it a fact, that in both of these 
installations, taking for example the structure shown in 
Exhibit 39, and as it is shown in Exhibit 41, that the pipe 
beyond the valve, which you have stated to be a screw 
valve shown in Exhibit 41 for example, that that pipe re- 
mains full of water? 


Mr. Cuningham: What do you mean by “beyond’’? 


QO. Back toward the source of water as distinguished 
from the spray header. 

A. I didn’t get the first part of the question. [856] 

©. Isn’t it a fact that this pipe between the source of 
water and the valve remains full of water? 

A. I can’t answer and know for sure. I don’t know. 

©. Isn’t it a fact, as you can observe from Exhibit 
41, that this portion of the pipe in which the hand valve 
is located is inclined from the point where vou see it enter 
the housing back to the point adjacent to the wall so the 
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point at which it enters the housing is higher than the 
point on the right hand side of Exhibit 41? 

A. In other words you mean this appears to be higher 
in this picture than this point here? 

Q. Yes. 

A. This pipe crossing this way was originally— 

Q. Just state what it is right now. You observed it 
this morning, did you not? i VUES: 

Q. Isn’t it a fact that where the pipe enters the hous- 
ing, 
against the wall and at the elbow against the wall? 


it is higher than the part where the pipe takes off 


A. It appears to be very close to me, on this diagram. 

Q. TI will ask you to go down and measure this right 
now, if you are not able to answer from your observation 
this morning. Will you go down and measure how much 
higher this point of entering the housing is? [857] 

Mr. Cuningham: Can’t we do that later and go ahead 
with the cross examination now, to save time? 

Mr. Lyon: It won’t take any longer now than at some 
other time. JI would rather have him go down and 
measure it now. 

Mr. Cuningham: There is no question in regard to 
the pickle room, is there? 

Mr. Lyon: You might measure them both. 

Mr. Cuningham: In that we have reference icmi. 
RL orte Oey 

Q. Have you got a level? 

A. No, we have not. 

Mr. Cunningham: Will it satisfy our difficulties here 
if we stipulate that there is presently a little slant in the 
direction indicated by Mr. Lyon’s question, or testimony. 
I think Mr. Lyon was testifying for a while, in connection 
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with the sausage room installation, and exactly the re- 
verse slant is true in the pickle room? 


Mr. Lyon: No, it won’t. Let’s measure it. 


(Witness Smith, Mr. Lyon, Mr. O’Hearn and Mr. 
Jarvis recess for the purpose of taking measurements; and 
upon returning, the examination is continued.) 


QO. Which room are you talking about now? 

A. The sausage room. 

Q. The difference, was it not, was that the elbow next 
to the wall as shown in plaintiff’s exhibit 41 is approxi- 
[858] mately one and one-half inches lower than the el- 
bow at the point where the pipe enters the housing? Is 
that correct? A. Yes. 

Q. And in the pickle room, as shown in Exhibit 38, 
the elbow at the portion of the pipe where it enters the 
housing of the cooling unit was one-half inch higher than 
the elbow at the opposite end of the pipe in which the hand 


valve is mounted? Is that correct? ee ese 
©. Both of these are three-quarter inch galvanized 
iron pipes, are they not? A. That is right. 


QO. In connection with the spray pipes as shown in ex- 
hibit 40, did you ever place a level on that pipe? 

ENG! 

Q. Do you know actually, then, whether it is horizon- 
tal or level? 

Mr. Cuningham: Objected to as to form. You are 
asking the witness to speculate. | 

Q. Can you answer the question? 

A. By sight, it is inclined. 

©. You have, however, never measured it by any 
method? A. That is right. 
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Q. You don’t have a level? A. No. [859] 
Q. You say that you became the superintendent of 
this establisment in September, 1941? A. “Wes 


Q. Prior to that date had you ever actually inspected 
these two installations which are shown in photographs, 
exhibits 38 to 41 inclusive? Al No: 

©. Mr. Smith, in this same plant you have a below 
zero freezing room, do you not? ee iss 

Q. How cold is that kept? 

A. That depends on what product we have. That is 
not under my supervision and I don’t have any occasion 
to follow the temperature of that. That is handled by 
whoever is storing the produce in the house and I can’t 
say accurately what the temperature is at any time. 

Q. You do know it is kept below ten degrees below 
zero? 

Mr. Cunningham: I object to this line. It relates to 
another refrigerating unit, not the subject of the direct 
examination, and apparently totally irrelevant to this de- 
position. 

Q. Can you answer that question? 

Mr. Cuningham: I point out that Mr. Lyon is making 
Mr. Smith his own witness. 

Mr. Lyon: Not at all. He was asked if he was the 
superintendent and familiar with all the structures in the 
plant. [860] That was the basis of his qualification and 
we are following through to see if that is the basis of his 
qualification. 

Q. You do know that that room is kept below ten de- 
grees below zero at many times? 

A. I don’t know that. 
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©. You do know that it is kept materially below 
thirty degrees Fahrenheit, do you not? ET BGs. 

Ome iitcre is a refrigeratine ‘coil i that eneom) 100. 
isn’t there? iy, NESS 

Q. It is a fact that meat is stored in that room under 
these various conditions and that the pipes there do frost 
up and that in order to defrost those pipes the meat is tak- 
en from the room, the pipes are sprayed with water by a 
hose, allowing the temperature to rise, and before any 
meat is put back in the room the temperature is reduced. 
(seihat true: tomy GS: 


Redirect Examination 

By Mr. Cuningham: 

QO. Where is this freezing room you have just testified 
tor 

A. On the second floor adjoining the manufacturing 
cooler. [861] 

QO. Is that the storage room? i SS, 

Q. What sort of refrigeration unit do you have in 
there: 

A. Iam not prepared to talk about that. I am getting 
into a refrigeration line that I am not familiar with. 


Q. As I understand your testimony in response to Mr. 
Lyon, you use a hose to defrost that unit? 
A. We have. 
Q. Is that a rubber hose? I YORE, 
Q. How do you operate that hose? 
A. Iam not prepared to answer that. 
Q. Do you have a nozzle on the end of it? 
ae Y eS, 
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Q. Do you spray it over substantially the entire plane 
of the top surface of the refrigerating unit? 

A. I believe it is done that way. 

Q. Is that hose self draining? 

Mr. Lyon: That is objected to as calling for a con- 
clusion. 

A. Ican’t answer that. 

Q. Where is the hose in relation to the unit? It is 


kept close to the unit? A. No. [862] 

©. You carry it into the cooler room and spray off 
the unit, is that is? A. Yes. 

Q. You turn off the compressor while you are de- 
frosting that unit? es: 

©. Do you turn off the fan? A. I don’t knew 

©. Where does the water run that goes over those 


coils? A. Toa floor drain. 

Q. Where is the floor drain hooked up? 

A. It goes into the city main. 

Q. What controls the flow of water from the rubber 
hose? A. The city water pressure. 

Q. Is there any valve or spigot? 

A. There is, where the hose is attached to the city line. 

Q. You turn that on and off when you want to have 


the water flow through? A.  Uhat 1s correc 


Q. Who measured those pipes which you have testified 
to on cross examination? Did you measure them. 

i INS 

QO. Who did? [863] 

ein Lyon 

Q. Mr. Lyon who is here in the room? 

A 8, 
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QO. What type of measuring instrument did he 
employ, if you saw him measure them? 

A. A wooden smoke stick. 

©. What is that? 

A. <A stick we use to hang a product on for smoking. 

QO. What did he do? Describe, if you can, how he 
measured those, according to your observations? Take the 
sausage room first. 

A. By placing this stick on the floor in an upright 
position under the elbow and on the pipe going into the 
unit and also by the same means and the same stick 
measuring at the elbow in the pipe next to the wall. 
Did he mark the stick? ees: 

What did he mark it with? 
P epencim believe; 


0 POO 


In each instance he rested the stick squarely on 
the — did her cs: 

QO. Now, with respect to the pickle rooom, did he 
measure it in the same manner? 

A. Yes, sir, he did. [864] 

Q. But did he put the stick next to the place where the 
pipe enters the unit housing as distinguished from below 
the elbow? 

A. I believe he measured it from the elbow. 

Q. The elbow that turns toward the housing, not the 
one that turns toward and nearest the wall, is that cor- 
Ree b NCBS, 

©. Did he also place the stick under the elbow that is 
nearest the wall? i» SCE 

Q. As I understand your testimony, as I recall it, it 
was to the effect there was substantially a half inch 
difference between the height at the point where the pipe 
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enters the housing and the height where the elbow nearest 

the wall is located. Am I incorrect in that understanding? 
A. That answer I gave from observing the measure- 

ments on the stick from the points he had measured at. 
Q. You don’t recall his measuring the height at the 

point where the pipe enters the unit housing? 

No. 

Did you, yourself, handle the stick? 

No, I did not. 

But you watched Mr. Lyon do it? A. “Ye? 

May I have those sticks? [865] 

(Sticks produced ) 

Q. This stick which I am holding in my right hand 


OOO > 


has a mark “E” and a line just above it.CWas-it-in mathe 


-pickle roonr or the sausage room? 

A. I think that was in the pickle cellar. J didn’t see 
this mark in the sausage kitchen. 

©. By the process of elimination, was this other one 
used in the sausage kitchen? 

A. That was used in the sweet pickle cellar. The one 
in your left hand was in the pickle room and the one in 
your right hand in the sausage room. 

©. What does the mark “E” on the one in my right 


hand signify, if you know? A. I don’t know. 
OQ. Who put that mark “E”’ on there? 
A. Mr. Lyon. 


Q. About an inch above that is another mark. Do you 
know what measurement that is supposed to record? 

A. No, I didn’t see that one marked. I didn’t see the 
-E Sermany other letters put onthere 

Mr. Lyon: You saw me put the lines on though, didn’t 
you? WA. Ves: 


Sey 
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Mr. Lyon: You saw the difference in elevation that 


you testified to, didn’t you? Pe ese eco] 
Ome ieone in iny leit hand also hasvasmarie. 2 Voneie 
Did you see that put on? ia Yes, 


QO. What does that signify, that mark “E’’? 

A. That is the first measurement we took, the one in 
Een One, 

Q. In the pickle room? EN OS, 

©. That is shown by the mark “E”? 

A. Ican see it, but I don’t know which he marked E, 
and B. 

Omeledomt see any “B” on here. 

(Mr. Lyon indicated a “B”.) 

Mr. Cunningham: I can’t see it on there, but maybe 
there 1s. 

(Witness Smith stands aside.) 


Mr. Lyon: J will make a statement that I made these 
measurements in the presence of the witness Smith and 
Mr. O’Hearn, who watched me make the measurements. 
When I was finished Mr. O’Hearn said he was satisfied. 
The measurements the witness testified to are the differ- 
ence in elevation and the actual measurements I found at 
the different points, I believe to the satisfaction of myself 
and the witness and Mr. O’Hearn. 

Mr. Cunningham: The mark E is in each instance 
lower than the other mark? [867] 

Mr. Lyon: It is not uniform on the two sticks. 

The higher mark in each of the two instances is the 
point of measurement of the elbow directly outside of the 
housing of the two installations. The lower mark is 
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mark taken underneath the elbow at the opposite ends of 
the pipes. 

Mr. Cuningham: You did not measure this point near 
the housing? 

Mr. Lyon: I measured underneath the elbows in both 
cases. 

Mr. Cuningham: But not at the point where the pipe 
enters the housing? 

Mr. Lyon: 1 did not measure the pipe at theme<aen 
point of entry because there is nothing for comparison. 
It can be done if you wish. However, I am satisfied as 
to the difference in inclination. 


Mr. Cuningham: I just want to be sure you are satis- 
fed. 


W. C. FULLER, 


called as a witness for the plaintiff, first being duly sworn, 
and examined by Mr. Cuningham, testified as follows: 
Q. Mr. Fuller, where do you reside? 
A. 206 Grand Central Avenue, Elmira Heights. 
Q. What is your occupation? 
A. Engineer for Swift and Company, the Elmira 
branch. 
Are you in charge of maintenance at this plant? 
That is right. 
How long have you had that position? [868] 
About fifteen years. 
Were you employed in the same capacity in 1935? 
Yes. 
Were you familiar with these defrosting devices in 


OPO PO PO 


the sausage manufacturing room and the pickle room? 
Mics, 


= 
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©. When were they installed? 

A. They were installed in 1935 when the plant was 
built new. 

QO. When was the plant opened, if you know? 

A. I think the formal opening was July 10th, 1935. 

©. Were these defrosting devices installed and in 
operation at that date? Aa Wes: 

QO. Have they been continuously in operation ever 
since? pee Yes. 

©. Have you personally done the defrosting on both 
of these units? A. Yes. 

©. That covers the period since installation took place? 

Na SEES 

©. Have these defrosting pipes or devices been in the 
same form ever since they were installed? A ees: 

©. And you have observed them how frequently, on 
the [869] average? Ae At least once every day, 

Q. How often do you defrost in the sausage room? 

A. It varies under the load conditions. Approxi- 
mately twice in twenty-four hours. 

Q. How about the pickle room? 

A. That varies more yet. Under the conditions right 
now we have not defrosted in there in two months. In 
the summer time probably once every twenty-four hours. 

©. You have a great deal of activity in the sausage 
manufacturing room? Pes 

Ope is that true of the pickle room: 

A. We don’t have any manufacturing in the pickle 
room and not much going in and out of there. 

Q. What type of compressor is used in these two in- 
stallations? 

A. It is a Vilter twin-cylinder speed machine. 
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Q. About what suction does that have? 

A. We operate from thirty to thirty-five pounds. 
Thirty-eight pounds. 

QO. Is it a six by six ammonia compressor? 

A. Yes, it is. 

QO. What is the temperature of the sausage and pickle 
room respectively? [870] 

A. In the sausage room we operate around forty to 
forty-five degrees and in the pickle cooler from thirty- 
three to thirty-six degrees. 

QO. Do either of these rooms ever drop below freezing 


on week ends? A. Only on rare occasions. 

QO. What generally are the dimensions of these two 
rooms? A. I never measured them. 

QO. Which one of these two rooms is bigger? 

A. The sausage manufacturing cooler is the larger. 

Q. Would you say it is twice as big? 

A. No, I would say maybe a third larger. 

Q. With reference to plaintiff's exhibit 45, can you 


tell us whether that generally shows the lay-out of the de- 
frosting pipes in both of these rooms? A. Yes 

Q. Describe in your own words how that defrosting 
“nit operates: 

A. lt is three-quarter inch pipe drilled full orenole- 
pointing slightly downward, hooked to the regular city 
water line, and it defrosts by the city water. 

Q. Is the water at the same temperature that it comes 
from the line? A. Yes. [871] 

Q. How do you turn the water on and off for defrost- 
ing purposes, in the pickle room? 

A. A hand shut-off valve operated from outside the 
pickle cooler room. 
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Q. How about the little cap vent or drain in the pickle 
room, shown on this drawing, exhibit 45? 

A. We leave the cap open. 
Whether or not you are defrosting? 
Wes: 
Is the same true of the little cap drain in the 
sausage room? A ees, 


iO PO 


Can these drains be closed? 

Yes, the caps can be closed. 

How do you operate them to close them? 

They screw up with your fingers. 

Do you screw them down to open them? 

Ves. 

What controls the water in the sausage room? 

In the sausage room, when we defrost there we 
use the valve located just outside the unit. 


PO PIO SO PO 


©. The valve is located within the sausage room? 

Pee Ves: 

Q. Does that admit water to the pipe marked “single 
spray header” in this diagram? [872] A. Yes, 

©. Is that pipe perforated? je SE. 

Q. Describe the spray holes in that pipe. 

A. There are two lines of holes in it, one on each side, 
pointed practically downward. 


Are they about two inches apart? 
Approximately. 
On opposite sides? pe es 


Are there more than two holes in the pipe? 
Wes. 
A long series, as shown in the drawing? 


Yes, 


PO POO PO 


684 Refrigeration Engineering, Inc., etc. 


(Deposition of W. C. Fuller) 


QO. At the capped end of the pipe is there any drain 
provided in both of these rooms? AL ee 

Mr. Lyon: Objected to as grossly leading. 

©. Will you describe that drain? 

A. It is a small hole in the very bottom of the pipe 
near the cap. 


Q. Is the operation of this spray header in the sausage 
room substantially as shown in plaintiff's exhibit 42? 

| cs: 

Q. I ask you the same question with respect to the 
[873] pickle room as shown in exhibit 40° 

Is Nees, 

Q. I notice in plaintiff’s exhibit 40, apparently a con- 
siderable spray of water is shown at the lower left hand 
corner of that picture. Can you explain what that is? 

A. We have a short break in the pipe there, approxi- 
mately one inch long. 

QO. Does it interfere with the operation? 

A. Not enough to do any hurt. 

Q. Does it give you a little better drainage? 

GS, 

Mr. Lyon: Objected to as leading. 

Q. How long does it take you to defrost the pickle 
room, on the average? 

Approximately a half hour. 

How about the sausage room? 

About the same. 

Do you shut down the fans during defrosting? 
No. 

Do you shut down the compressor ? 

Ves: 


>OPOPO> 
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Q. Do you allow an interval of time to elapse between 
the discontinuance of the flow of water over the fin coils 
and the turning on of the compressor? 

Yes. [874] 

About how long an interval in the pickle room? 
From twenty minutes to a half an hour. 

Any different in the sausage room? 

No, they are about the same. 

What is the purpose of allowing that interval? 
To let the water drain out good from the unit and 
also to drain off from the floor as much as possible. 


PIO SO PO 


Q. Do you also let it drain out of the spray pipe? 

By, NES 

QO. What is the purpose of leaving open this little vent 
or drain below the valve in both cases? 

A. ‘To drain the pipes after we shut the water off. 

QO. Is the temperature inside the unit housing below 
freezing generally in both cases? 

Mr. Lyon: That is objected to on the ground the 
witness is not qualified to answer. 

A. Yes, it is, under operating conditions, but when it 
is shut off it is not. 

Q. Do you ever have any trouble with the pipe freez- 
ing up? AL «Very little It hassinazene 

Q. Are you referring to both rooms? 

A. No. Mostly in the sweet pickle room. 

Q. Is that little break that we mentioned before in 
the end of the spray header in the pickle room due to 
freez- [875] ing? Hr. RS, 

Q. Does that interfere with the operation of that de- 
vice as far as you have observed? A. No. 
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Q. How long has that break been in there? 

A. I don’t know. I didn’t see it until one day last 
week. 

QO. Do you take the front panel off the unit housing 
when you defrost, ever? A ING. 

QO. Can you turn off the fans in both cases if you 
want toP ay Y eS: 

QO. Mr. Fuller, when the water is shut off here and 
here (referring to the two valves shown on exhibit 45,) 
does it run on through the spray header and drain off 
through the spray holes and lower drain near the cap? 

Mr. Lyon: Objected to as leading. 

te EOS 

©. As the water recedes down this pipe does it suck 
air through the screw cap drain? AL Yes 

IMbe, Ivor Salama eiyeeinort: 

Q. Is there a drip pan in both of these? [876] 

Mr. Lyon: Same objection, leading. 

Ms WES 

Q. Does it, or does it not have a drain? 

Mr. Lyon: Same objection. 

ie VES: 

Q. Of what is the drip pan and drain made? 

A. Galvanized metal. 
Q 


What are the pipes made of? A. Copper. 
Q. These pipes coming down here (indicating on dia- 
gram) are of copper? AD Yes, sit: 


©. Mr. Fuller, in connection with the pipe shown in 
Exhibit 41, is that pipe slanted toward the wall as you 
have observed recently? Pes: 

QO. It is downward from the housing to the elbow ad- 
jacent to the wall? A. Yes. 
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QO. Was that always the case? 

A. No. It is normally very near level. Some of the 
hangars in back are loose letting this pipe drop down a 
little. 

Q. In other words, it has sagged? ies: 

Q. How long has that been true? [877] 

A. Quite some time. 

Q. A matter of two or three years? As Mes 

Q. Is the same true of the corresponding pipe in the 
pickle room which is shown best in exhibit 39? 

Mr. Lyon: I don’t know what the question means. 

It is very indefinite and I object to it on those grounds. 

Q. We will ask it again. Is the pipe likewise sagged 
in the pickle room? A. No. 

QO. Can you say from your observation that it is 
substantially level? A. It is very near level. 

Q. Is it so shown in exhibit 39 and 38? 

Mr. Lyon: Objected to as obviously incompetent, and 
impossible to tell from a photograph whether it is level 
of otherwise. A. Apparently, in these photographs. 

©. These photographs are a correct showing of that 
pipe, are they not? Eee cs. 


Cross Examination 
By Mr. Lyon: 

Q. How long ago was it, Mr. Fuller, that you first 
had occasion to take the front panel off of these cooler 
units? [878] 

A. I took the panel off about two weeks ago. 

©. When, before that, had you taken the panel off ?. 

A. Personally I had never taken it off before. 
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QO. Had you ever seen the inside of this installation 
before you took the panel off two weeks ago? 

A. Not the top of the unit. 

Q. You don’t know what condition was inside the 
unit, then, prior to two weeks ago? 

A. No. I never saw it, but I know that no changes 
have been made in it. 

Q. But you never saw it before two weeks ago? 

A. No. 

Q. Then what you are testifying to here is what you 
saw of this structure when you took the panel off two 
weeks ago? 

AY As far as the inside of it is concemmedy yes 


Redirect Examination 
By Mr. Cuningham: 


Q. Do you mean that in the last eight years you have 
never removed that panel from the top part? 

A. That is right. 

Q. Have you ever seen these pipes inside the housing 


until last week? A. Not the spray header. 
Q. Did you see them when they were originally in- 
stalled? [879] a INMey 


Q. Under whose direction was that installation? 
A. Mr. Dan Cash was in charge of the installation, 
I believe. 


Q. Is he now dead? AL Yes: 

Q. Do you remove the lower panel on occasion? 

is ING 

©. Does anybody else handle these devices except 


~— 


yourself, here, at the present time? 
A. Do you mean as far as defrosting goes? 
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QO. Yes. 

A. Yes, the fellows in the sausage room defrost them, 
but I am the only one in the pickle room that does. 

Q. Has that been true for the past eight years, eight 


or nine years? Nee leas 

Q. Do you know Mr. Button? fe OS. 

QO. Who is Mr. Button? 

A. He is a fellow who used to work here at one time. 

Q. Is he no longer working here? 

A. He is not working here now. 

Q. Did he ever defrost these units, if you know? 

A. Not to my knowledge, no. [880] 

Q. You have never had an occasion to take off that 
panel until this last week? A. hats iodine 

Q. Your units have operated perfectly for the past 
eight years? A NCES, 


(No cross examination. ) 


Mr. Cuningham: We have noticed Mr. Van Patten on 
the record and are endeavoring to get in touch with him. 
I suggest that we recess for lunch and see what can be 
done about getting him over here to finish this up. 

Mr. Lyon: Are we finished with Mr. Smith? 

Mr. Cuningham: I have a couple of questions. 


LOUIS sii 


recalled for further examination by Mr. Cuningham, 
testified as follows: 

Q. Mr. Smith, in connection with the pipe in the 
sausage room shown in plaintiff's exhibit 41, according 
to your observation has that pipe always been inclined 
downwardly toward the wall? 
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Mr. Lyon: Objected to on the ground the witness is 
not qualified to answer the question. 

A. It was called to my attention just a short time ago 
that that was the case. I don’t have any occasion to 
handle that work myself or to be there to notice anything 
like [881] that. 

Q. Did you observe any loosening or breaking of the 
supports? Pee Gat 

QO. Do you think that pipe has sagged due to such 
loosening? Pes: 

Mr. Lyon: Objected to as calling for a conclusion. 


Cross Examination 
By Mr. Lyon: 
Q. Is it not true that the first time you saw the inside 
of these installations was in the last two weeks? 
By eS, 
Q. You never saw it before that? A. No 


(Recess for lunch. Upon convening again at 1:30 
p. m., the taking of depositions was resumed at the place 
of business of Ralph Van Patten at 111 East Church 
Street, Elmira, N. Y.) 


RU AIE IESE ORIN Gea IIE IN) 


called as a witness for the plaintiff, first being duly sworn, 
and examined by Mr. Cuningham, testified as follows: 
Your name is Ralph Van Patten? A. Mies 
What is your residence address? [882] 

221 Coleman Avenue. 

Elmira? oes: 

What is your occupation? 


POO POO 


IT am a journeyman plumber and steam fitter, but I 
am in the plumbing, heating and contracting business. 
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©. Where is your business located? 
A. 111 East Church Street. 


QO. Elmira, New York? IN NCES, 

Q. How long have you been active in that business? 

A. I have been here around eighteen years, close to 
eighteen years. 

©. Were you in the same business in 1935? 

Ee X CS. 

Q. Did you in that year do any work at the Swift and 
Company plant in Elmira? i Ves: 

QO. What did you do there? 

A. We had the contract for plumbing and heating in 
the entire plant. 

Q. Did that work include the installation of certain 
defrosting pipes in the two cooling units in the sausage 
and pickling rooms in that plant? 

Mr. Lyon: Objected to as leading. [883] 

Go ahead and answer. fe 3S, 

Did you personally install these defrosting pipes? 
No, I didn’t personally install them. 

Were they done under your supervision? 

Yes, that’s right. 

When was that work done? 

Part of that was done before I was hurt and part 
of it was done after I was hurt up there. 

Q. Let’s limit the question to the little defrosting 
pipes, photographs of which I show you, being exhibits 


PO PO PO” 


38 to 42 inclusive. Do you recall when those pipes were 
installed? 

A. I think both of those coils were hooked up before 
I went away from there. 
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Q. Do you mean before your accident? 

A. Yes, all the water pipe was running before I left. 

©. When was that accident? 

A. I was looking up the date exactly and I went to 
the hospital on the 23rd day of February, 1935. 


Q. You lost an eye, did you not? A. Mies 
Q. Is that how you date this installation of these 
eneriieemiesm 9 va Ss 


Q. Did you lose the sight of an eye on that job? [884] 

wee y cc: 

Q. Have you looked for and been able to find any 
records that would have a bearing on this particular job? 

A. All I have here is a little card in back that I can 
show you that shows the end of the job. 

Q. Would you show us that, please? 

A. Yes. (Produces record card.) 

Q. May I see the card? 

A. Yes. If my brother was here he could find out a 
lot more for you. 

Q. What is the date on there and what does it signify? 

A. The last date is August 6th, 1935. 

Q. Is that of significance with respect to when the 
job was completed? 

A. This was for a little extra job that we dome there 
after the contract was completed and it was paid on 
August 6th, 1935. 

Q. I don’t intend to offer that, but I would like to 
show it to my friends on the other side. 

Mr. Lyon: All it: shows are two entries: July 27, 
1935, $1.75; and August 6th, Folio entry ©-32 samenecm 
claim of $1.75, and the name of Swift and Company, 363 
State Street. 
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©. Mr. Van Patten, did you inspect these defrosting 
units at Swift and Company? i ecules) | 

QO. When? 

A. I was up and looked at them last Friday morning. 

Q. Did you observe any change in pipes or valves or 
vents that you recall having installed? 

A. No, I saw no change in them. 

©. They appear to be generally in the same condition 
as when you installed them? 

Mr. Lyon: Objected to as immaterial as to whether 
they appear “generally.” 

Py NOES 

QO. Who gave you the layout of these defrosting 
pipes? 

A. Swift’s foreman or superintendent on the job. 

©. Do you recall his name? 

A. No. I can’t think of his name. He was over to 
the hospital to see me twice. 

©. Does the name Cash mean anything to you? 

A. No. He was quite a tall fellow and he was from 
the south. 

©. Is he over there now? 

Pee Nic, Ele is not there. He was jucteimntomerear 
job and went from there to St. Louis. 

©. Was he a Swift employee? 

A. Yes, he was a traveling superintendent. 

Q. Did he specify the valves and vents shown in these 
photographs? [886] 

A. Yes, he gave us the layout and told us how he 
wanted it done. 

QO. Did you install the drip pan or drain pan under 
this? 
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A. No. I didn’t do this. Whoever was doing the 
sheet metal work on the roof did that. It might have 
been Bartholomew and Hall. 

Q. Do you recall from your inspection last week whe- 
ther or not there is a drain in the floor of both the sausage 
and pickle rooms? 

A. I don’t think there is a room in the plant that 
don’t have a drain. We put so many in. 

©. Are the floors always slanted toward the drains? 

Eee ey es, 

Q. They are higher at the sides and lower toward the 
center of the room? iN, NEES, 


Cross Examination 
By Mr. Lyon: 

Q. What other work have you done for Swift and 
Company beside this? 

A. That’s all we ever done. 

Q. Have you ever been back to repair any of this 
work? 

A. No. We were supposed to have gone back to 
change the water line outside but I don’t know what was 
done about it. [887] 

Q. You never did any other work? A, Ne 

Q. How long has it been between last Thursday or 
Friday and the time you made this installation since you 
saw this installation? 

A. J never saw it until the other day. 

Q. You never even saw it when it was installed? 

A. Yes, sure I saw it when it was installed. I was 
back on the job after I got back out of the hospital. 

OQ. When were you out of the hospital? 
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A. I was in there about two weeks, then I was out 
about three and then I went back again for a couple more 
weeks. ; 

Q. How long after you were out of the hospital was 
it before you went back to Swift’s? 

A. I think the second or third day afterwards I went 
up there. 

Q. When you first saw this installation was the sheet 
metal plate over this unit? 

A. No, I don’t think they were. They were all 
knocked down for quite a while because we were running 
water on to them. 

Was that after you got out of the hospital? 

Yes, they were still open. 

That was in August, 1935, then? [888] 

No, that was not in August, 1935. This work I 
am telling you about was after the job was done com- 


> iO PO 


pletely. 

QO. What was this job? 

A. I can’t tell you without looking it up. We had a 
regular contract and my brother was the bookkeeper at 
that time but you can’t get hold of him now. 

Q. Are you able to state that the spray pipe or valves 
or any of the structure has not been changed since 1935? 

A. It looks exactly the same to me. 

Q. Are you able to say there has not been any change 
or replacement there? 

A. There has not been any unless a piece of pipe went 
bad or something. 

Q. Do you know that this is the same valve? 

A. Yes. They are Anaconda valves, we used them all 
through there. 
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©. How can you tell they are the same valves? 

A. I take it for granted because they are the same as 
Vy ealemt there, 

©. Would you know whether they had changed any 
particular piece of pipe? 

A. I don’t imagine they did. 

©. You don’t know whether they changed the slope or 
inclination or direction of travel of these pipes, do you? 

A. No. [889] 

Redirect Examination 

By Mr. Cuningham: 

Q. How do you fix this date in February so accurate- 
ly? 

A. I found it up to the house, exactly when I got my 
bills from the hospital. 

Q. Did you look this up? iN, CR 

©. When was that? 

A. While I was home yesterday. 

Q. Is this valve (indicating on photograph) an or- 
dinary plumbing fitting? 

A. Yes, an ordinary Anaconda valve. 


Do you keep those in stock now? A. Yes, 


Wes (think I iavewonesot sthenenenc: 
Let me see it if it is not too much trouble? 
A. I haven’t got a small one, but here is a bigger one. 
They were used all through the job. 


Q 
Q. Have you got one of them handy? 
A 
Q 


Recross Examination 
Q. By Mr. Lyon: Is this an ordinary gate valve? 
A. Yes. 
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Q. It is an inch and a quarter standard gate valve? 
oe VS. 


Omi has no vent in it, has it? A. No. [890] 


Mr. Neave: The next series of depositions are those 
taken at Yamhill, Oregon. Mr. H. Calvin White of this 
bar took those depositions, and I will ask Mr. White if he 
will present those, your Honor. 

Mitee@oure: Very well. 

Mr. White: We have in this group five depositions. 

The Court: I believe this is your first appearance in 
this case, is it not? 

Mr. White: That is right, your Honor. 

The Court: Does the clerk have your name? 

Mr. Neave: Well, he is one of the attorneys of record 
in the case. 

Mr. White: Yes, and this is my first appearance here. 

Mr. Neave: He is one of the attorneys of record in all 
of the pleadings, your Honor. [891] 

Mhe Court: All right. 


Mr. White: These depositions consist of those of 
Fred L. Trullinger, C. W. Eustice, Anton Broms, Mark 
A. Postlewaite, and C. W. Hulse. If the court would 
desire a general outline of the circumstances to which 
these depositions relate, it might aid the court in placing 
in the various events the significance of one deposition, 
that of Anton Broms, which we would like first to read 
into the record. 


The Court: I don’t have any desire about anything 
when I am trying a law suit. 
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Mr. White: I thought perhaps that what Mr. Broms 
had to say might clarify it. 

The Court: Except in the matter of expedition and 
the saving of useless repetition of things that are perhaps 
technically material, such as a man’s name and address, 
how long he lived here, and what he did on such-and-such 
a date, and so forth. Counsel have been summarizing 
those things and then taking the portions of the deposi- 
tions which they considered material to the dispute here 
and reading them. 

Mr. White: Yes. I think a general statement con- 
cerning what the deposition shows occurred up there and 
the relation of the parties will be helpful. 

The Court: Go ahead. If Mr. Lyon sees anything 
wrong with it he will object, I suppose. 

Mr. Lewis Lyon: I am particularly desirous of ex- 
pediting [892] the trial in any way it can be expedited, 
but I don’t think the statement of counsel as to what the 
depositions prove is evidence. 

The Court: Including your statement? 

Mr. Lewis Lyon: Including my own. 

Mr. White: It was not my purpose to comment on 
anything relating to proofs of any consequence, but merely 
the general picture up there and who the parties were. 

The Court: Go ahead with your statement. If there 
is anything wrong with it, we will let counsel interrupt 
you, or I assume he will interrupt you anyhow. 

Mr. White: This series of depositions has to do with 
the installation of a refrigerating plant, specifically a 
locker plant made at a place called Yamhill, Oregon, about 
forty miles out of Portland, Oregon. The occasion for 
this installation was the desire on the part of two de- 


us. York Corporation, a Corporation 699 


ponents, Fred L. Trullinger, who with Mr. Eustice owned 
a general store in this community of Yamill, and who de- 
cided to install a locker plant. For that purpose the 
necessary building construction was made and arrange- 
ments were entered into with a company known as Elec- 
trical Products, Consolidated, which had its principal 
office in Seattle, with a branch office or branch office per- 
sonnel in Portland, to install the necessary refrigerating 
equipment. So we have Trullinger and Eustice as the 
proprietors of the store and plant. The Portland [893] 
branch of Electrical Products was managed by C. W. 
Hulse. Working with or under him were an engineer, 
Mr. Mark Postlewaite, and an installation and service 
man, Anton Broms, who manually made the installation 
of at least the greater part of the refrigeration equipment. 

That is all, I think, that is necessary in the way of 
general background to relate these people. 

The Court: There is no objection to that statement, 
instead of reading all of it, is there? 


Mr. Lewis Lyon: No. 


The Court: I don’t see how it could materially affect 
it. JI mean, there have been thousands of refrigerating 
plants built all over the country,— 


Mr. Lewis Lyon: That is correct. 


The Court: —and what we are concerned with are 
the defrosting methods they used. 


Mr. Lewis Lyon: That is correct. 


Mr. White: Now, if the court will permit, we would 
like to read the deposition, the direct examination, first, of 
Anton Broms. 


The Court: Do you have the originals? 
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Mr. Neave: They should be filed with the court. They 
were filed, and I don’t know where they have disappeared 
LO; 

Mr. O’Hearn: They were here some time ago. 

The Court: Very well. The clerk will find them. 
This is [894] what witness now? 

Mr. White: Anton Broms. 

The Court: And who is he, again? 

Mr. White: He is the man who made the installation. 
He was the service man and made the installation on the 
job. 

The Court: Very well. 


ANTON BROMS, 


was thereupon produced as a witness in behalf of the 
plaintiff and, having been first duly sworn by the Notary, 
was examined and testified as follows: 


Direct Examination 

By Mr. White: 

Ql. Mr. Broms, will you state your full name and 
address, please. 

A. Home address or business address? 

Q2. Both, please. 

A. Anton Broms; business address, 700 Southeast 
Hawthorne in Portland, Oregon. 

Q3. In what business are you engaged? 

A. Refrigeration Service & Sales, commercial. - 

Q4. Do you own that business? 

A. Yes, sir; I am a partner in it. 

Q5. What experience have you had in the past relative 
to refrigeration equipment? 

A. JI have had sixteen, pretty near seventeen 
years. [895] 


vs. York Corporation, a Corporation 701 


(Deposition of Anton Broms) 


Q6. What has been your activity during that time? 

A. Service, installation and sales. 

Q7. What do you mean by “service”? We are speak- 
ing always of refrigeration equipment. 

A. Maintaining it, making it run when it won’t run, 
and repairing. 

QO8. What do you mean by “installation” ? 

A. Well, mostly on new jobs, installing them, hooking 
up the blowers or coils to the condensing unit, making it 
operate correctly. 

Q9. Have you had during those years experience in 
the maintenance and installation of locker plants? 

A. Yes, I have on quite a few different locker plants. 

O10. Will you elaborate and tell us more about your 
experiences, the types of equipment involved, and more 
concerning their installation. 

A. Well, I have installed what they call brine diffusers, 
cold water diffusers, hot gas defrosting systems, and elec- 
trical defrosting systems. I installed the first locker 
plant, I would say, about nine or ten years ago at Klamath 
Falls. 

Qll. Have you installed other plants since that date? 

A. Oh, yes, installed some around. 

Q12. Roughly how many? 

A. Oh, ten; maybe fifteen. 

Q13. What makes of equipment have you serviced 
and [896] installed? . 

A. The Carrier was the first one I installed, and I 
have installed Par compressors, and—what is the namie 
of that outfit in St. Louis?—Marlo brine units—Recold 
water defrosting units for locker plants, Mills compres- 
sors, 
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Q14. Did you at one time work for Electrical Prod- 
ucts Consolidated? ee lerclial: 

Q15. Where did you work for that company? 

A. Well, I did their installation work. J was in 
business for myself at the time, but I did their installation 
work. They were located out on about 30th and Sandy 
in Portland. 

Q16. In what business was Electrical Products Con- 
solidated engaged at that time? 

A. Well, they were in the sign business as well as in 
the refrigeration business. 

Q17. Did you have anything to do with refrigerating 
equipment working for Electrical Products Consolidated 
at the Yamhill, Oregon, store and locker plant of Trul- 
linger & Eustice? 

A. I did. I installed the job in the first place. 

Q18. When you say “the job,” will you state more 
specifically what you mean? 

A. Well, we put in the condensing unit in the base- 
ment in the building that was hooked onto the Carrier 
cold diffuser, [897] and we also had a blower type coil in 
the pre-cooling room. 

Q19. When you say “we”, to whom do you refer? 

A. I speak of the Electrical Products. I was working 
for them on the job. 

Q20. Was any one else from Electrical Products 
working on the job? 

A. Not actually working on the job. A man by the 
name of Hulse was out a time or two when I was working 
on the job, and also a man by the name of Neil—I don’t 
remember his name. 


Sali 
S 
Oo 
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Q21. Do you know Mr. Mark Postlewaite? 

A. Yes, I know Mark Postlewaite. 

Q22. Was-he connected with this job? 

A. Mark came onto the job just about the time we 
had it installed. That is, he came to work for the Elec- 
trical Products, as I remember it. I think he was out 
here once: maybe twice. 

O23. Have you today inspected the Trullinger & 
Eustice locker plant here at Yamhill? A. I haye. 

O24. Will you describe the parts of that plant which 
were cooled by refrigerating equipment when you made 
the installation as you have testified. if those parts are 
still identifiable? 

A. Well. they have the cold diffuser, they used to call 
it—I think they still call it that—that is in the [898] 
pre-cooling room. It is a ceiling type blower. 

O2>, let me interrupt, please. Did you iistall that 
ceiling unit? 

A. Wes, | installed that at the same time. 

O26. What make of unit is it? A. Cateaier. 

O27. And what type? 

A. Well, the type—the only way I can tell vou the 
tvpe is I copied the numbers off of the type. I think that 
is a 15-K, was the type of blower that that was. 

O28. Was any other refrigerating unit then installed? 

A. The big floor type cold diffuser was installed in 
the locker plant—not in the locker plant: just outside the 
locker plant. 

O29. What do you mean by the locker plant? 

A. Where the zero temperature or thereabouts is 
maintained to hold the meat, 
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Q30. Do you mean the locker room? 

A. The locker room. 

Q31. When did you last see that Carrier diffuser 
unit? A. About fifteen or twenty minutes ago. 

O32) Can you 1dentitysiu; 

A. Yes, I think I could swear to it that that was the 
same one. 

Q33. Does that unit carry any markings or identifica- 
tion? [899] A, Lie aloes. 

Q34. Do you know what they are? 

A. Well, one. of course—that could be done on any 
unit, I suppose, but one is a hole in the end of the hous- 
ing. 

O35. No, I mean by markings a “Carrier” identifica- 
tion. 

A. Oh, it has the “Carrier” fabel on it, stampuonmee 

036. Have you inspected the label? 

Nee Ves tal, Mave, 

Q37. What did you find on the label? 

A. Well, on the label you have got “15Q2-114”. That 
is the type. “Serial 2254A, Job 568619.” 

Q38. You are reading from a slip of paper? 

By, Shey 

Q39. What is that slip? 

A. That is a slip of paper that I copied the numbers 
off of the cold diffuser that is in the locker room. 

040. How long ago? 

A. Oh, fifteen minutes; a half an hour, maybe. 

Q41. When you first installed that diffuser unit where 
was it placed? 

A. It was placed just outside of the locker room. 

Q42. In what place? 

A. In the pre-cooling room, 
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Q43. How do the pre-cooling and locker rooms, in- 
sofar as the room arrangement is concerned, compare to- 
day with their [900] arrangement when you installed this 
equipment? 

A. They are the same today as they were then as far 
as the rooms in connection with each other are concerned. 

044. How are they separated? 

A. By a wall going to the pre-cooling room first, 
through the pre-cooling room and through another door 
into the locker room. 

O45. And the last mentioned door is in the wall 
separating the two rooms? 

A. Separating the two rooms. 

O46. Now at the time you installed the Carrier dif- 
fuser where was it placed, in the chill or pre-cooler room? 

A. It was in the pre-cooling room, just to the left of 
the door going into the locker room itself. 

047. Where with relation to the wall separating the 
two rooms? 

A. Up against the wall, or practically against the wall 
going into the locker room, the wall separating the chill 
room and the locker room. 

Q48. Have you today inspected that diffuser unit? 

A. I have. 

Q49. And do you recognize it as being the original? 

A. As nearly as I can say. I feel reasonably certain 
it is the original unit. 

Q50. Will you please describe that unit. [901 ] 

A. Well, it is what they call a floor type unit. The 
bottom part extends from the floor up to the bottom com- 
partment. There are three compartments or three sec- 
tions to it. The bottom compartment is open, and on the 
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bottom or open part is a drain pan, and just above this 
section is the coil section of the diffuser, and above this 
is the fan section of the diffuser. 

Q51. Will you describe the coil section. 

A. Well, it is a coil of copper tubing that runs through 
there with fins on it. I don’t remember the size of it. It 
is a coil. 

O52. With fins on the pipe? 

A. Fins on the tubing, yes. 

Q53. How do the fins extend? 

A. The fins are up and down, vertical. 

O54. And the coils run— 

A. The coil itself is horizontal, with a return or bends 
on the end. 

O55. You spoke, Mr. Broms, of a drain or drip pan 
bottom section. What is the purpose of that section? 

A. When the coil is defrosted it carries away the 
waste water or waste ice, or whatever it is, that melts off 
the coil. 

Q56. When you installed this unit where was such 
waste water taken? 

A. Went right down through the floor. As I remem- 
ber it, [902] the drain on the drain pan is in the center 
of the drain pan, and we drilled a hole right down through 
Ke INCLON. 

Q57. Then the drain pipe came down through the 


floor? A. Came down through the floor. 
O58. And from that point where did the drain pipe 
first gor 


A. Well, to start with we never had anything coming 
out of the drain pipe, and I don’t remember whether right 
then we ran it outside or if that was a little bit later. 
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Q59. What do you mean by “outside”? 

A. Well, we ran it out where it came down through 
the floor. We ran it ont over the basement door to the 
outside and dumped it outside of the basement on the 
ground. 

O60. Then did the drainage go through this pipe and 
just discharge out to the outside? 

A. By gravity to the outside. 

O61. When installed as you have described in the 
pre-cooler room, the room also contained this ceiling unit 
of which you spoke? A. Yes. 

O62. Was the Carrier diffuser unit visible in the 
room? 

A. You mean the diffuser for the locker room? 

Gs. Ves. A. Yes, that was sitting— 

O64. I mean the third section. 

A. Yes. That was sitting in the chill room or pre- 
cooling [903] room. 

O65. Was any provision made for defrosting the coil 
on this unit? A. We tried hot gas defrosting. 

Q66. Mr. Broms, when you say ‘we’, may it be tn- 
derstood that you mean that you personally did or took 
part in whatever you describe? A. I did, yes. 

Q67. In the following, Mr. Broms, will you refer to 
what you did or what was done under your direction? 

A. I will try to, but in my business down there I 
don’t say “I”. I say “we” all the time, and when I am 
working for somebody else I say “we”. I may be doing 
it personally, doing the work myself, but I always refer 
to it as “we” as long as I am working for somebody, and 
the same way with my business down there. I don’t 
caval | say Wwe,” 
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Qo8. For my purposes here, J merely want to make it 
clear that the things which you saw were— 

A. What I did? 

Q69. —what you did. A. That is right. 

Q70. Will you describe this hot gas defrost system to 
which you referred. 

A. Well, I can describe part of it. It wasn’t satis- 
factory, and I said in the first place it wasn’t satisfactory, 
but that [904] the idea of a hot gas defrost is to run the 
discharge gas back through the coil that you want to 
defrost. But to do that you have to have someplace to 
get some gas to run back there, and it won’t do it without 
having something to draw your hot gas from. 

Q71. Was that true of this Yamhill installation? 

A. That is true of the Yamhill installation. 

O72. Did you try hot gas defrosting? 

Aw Ves letiiedshor easier rocriin 

Q73. What happened? 

A. Well, I froze up one of the condensers and busted 
it, but I couldn’t get enough heat into the coil to melt the 
1S Glee GL eae Carl 

074. Do you recall approximately how long you 
worked on this hot gas defrosting attempt? 

A. Well, I tried at different times. I was afraid of 
freezing the condenser on the machine, which finally 
happened, but I tried to draw a little bit to get a little hot 
gas, but I had nothing to draw hot gas from, so that it 
was a failure right from the start as far as hot gas de- 
frosting. 

Q75. How long did you attempt to make it work after 
you first started the installation? 

A. J would say two or three days. 
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Q76. Upon finding that the hot gas defrost would not 
work what did you then do? 

A. I came out there one morning and the coil was all 
[905] covered with ice, and the temperature was crawling 
up in the room. 

Q77. You mean the coil was covered with ice? 

A. The coil in the chill room that was cooling the 
locker room. 

O78. In the Carrier diffuser unit? 

Pemeiiethe Carrier diffuser. 

O79. Yes. What other temperature did you refer to? 

A. To the temperature in the locker room. We had 
started to pull the temperature down—I had—and the 
temperature was coming down nicely, and when I came 
out this morning the temperature had started to crawl 
up again. And J had to do something to get the ice off 
of the coil, because it was blocked so that the air would 
not circulate through, and when the air wouldn’t circulate 
through you would not get any temperature in the room 
because you would not get any cold out into the room. 

O80. What did you then do? 

A. Then I took a hose from outside and pulled the 
hose in there and took the peekhole off of the side and 
squirted water over the coil and washed the ice off of the 
coil. 

O81. What did you do then with reference to the 
water defrosting? 

A. Well, I went back home—this was in the morning, 
and J went back home that afternoon. TI had a brilliant 
idea, and I took a piece of pipe and drilled it full of holes 
on one side, in a straight line on one side, very small holes 
in it, and as close together as I could get them in the pipe. 
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And I brought it back out the next morning and I drilled 
a hole in the housing of the cold diffuser for the locker 
room, and inserted the pipe in through that hole and fas- 
tened the far end with a clamp, a pipe clamp. to hold it 
in place in the center, and also so that it would drain out 
when the water was shut off. And on the outside of the 
housing I put an elbow with a piece of pipe in it that I 
would judge was twelve to fifteen inches long, and on this 
end of this pipe I put a hose coupling on and screwed the 
hose onto it, water hose. 

O82. What kind of a hose? A. Water hose. 

O83. Rubber hose? 

A. Rubber hose, sprinkling hose, or whatever you 
might call it. 

O84. About what size? A.  Five-eighths. 

O85. Five-eighths inch? A. Five-eighths inch. 

Q86. Then what did you do with that hose? 

A. Then I turned the water on. I had it hooked up 
on the other end on the water faucet. 

O87. Now describe the course of the hose beyond this 
pipe, [907] or this handle to which you referred. Where 
did the hose then go? 

A. Well, it went out through the pre-cooling room 
door. I don’t remember just where I connected it on out- 
side, but there must have been a faucet there someplace 
that I hooked onto, but I know that I left the pre-cooling 
room door open, let the hose come in there, and then I 
turned the water on and I stood there with this piece of 
pipe that was twelve to fifteen inches long in my hand 
and rocked it back and forth so that the holes in the 
pipe would spray the water across the whole coil and wash 
the ice off of the coil that way. 
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Q8s. Did you then do anything further? 

A. Then I shut the water off and disconnected the 
hose and took it out. I saw that it worked so well that I 
made provisions downstairs. I put a stop and drain cock 
there and put the water on, ran up through the floor and 
hooked it onto the piece of hose that went onto the pipe. 

O89. When you say “downstairs” you mean in the 
basement? 

A. In the basement, below the pre-cooling room. 

O90. From what source did you obtain the water? 

A. Well, it came off of one of the lines—I hooked 
a piece of pipe onto one of the lines down in the basement. 
I don’t remember just what the source was, but then I 
suppose it was city water. That is what they had down 
there. J cut a tee into the line and ran a piece of half-inch 
water pipe [908] over there to where I wanted to go up 
through the floor. 

Q91. You used the city water supply? 

A. City water supply. 

Mr. Lewis Lyon: I withdraw the objection. 

The Court: Does he fix a date as to when he did this? 

Mr. White: The date when this was done is fixed by 
other testimony. 

Giiee oun’: All right. 


Mr. White: I am now reading from page 137: 

©. To what pipe was this valve to which you referred 
connected ? 

A. It was down in the basement under the pre-cooling 
room. 

Mr. White: That is the question in the third line on 
page 137. 
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Mr. O’Hearn: Yes. That is the answer: It was down 
in the basement under the pre-cooling room. 

Mr. White: That was followed by a second question: 

Where did the pipe to which this valve was connected 
run? 

Q94. Did you at any time observe the water which 
passed that valve? 

A. I don’t understand the question. 

Q95. Did you yourself make any provision for water 
and source of water supply to this valve? 

A. I did. [909] 

Q96. Where did you get the water? 

A. Off of the pipe down in the basement. There was 
a cold water pipe running across in the basement, and I 
cut a tee into that line and ran another piece of pipe over 
to where I wanted to go up through the floor. 

Q97. Was that water pipe already in existence? 

A. The water pipe was in there. If I might clarify 
that supply source— 

Well, the only thing, I remember that I had to go and 
shut off the water supply coming into the building. 

x * * zt * ** * x x 


Q100. After you connected the stop and drain valve 
with the hose as you have testified, did you operate the 
water defrost system? Aan lencich 

Q101. What did you do in the course of operation of 
the defrost and the coil in the Carrier diffuser unit? 

A. Shut the condensing unit off and shut the fan off 
in the cold diffuser, turned the water on down in the 
basement, and went upstairs and got hold of that pipe and 
pushed it back and forth. 
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Q102. Where did you turn the water on down in the 
basement? [910] 

A. At the stop and drain valve that I had put in there. 

Q103. When did you last see that stop and drain 
valve? 

A. I don’t know. I suppose right now I see it lying 
on the table. 

Q104. I show you a corroded connection with pipe 
nipples and an elbow marked “14 Crane.” Do you know 
what that is? 

A. That is a stop and drain valve with an elbow and 
two nipples on it. 

Mr. White: Do we have that exhibit here? 

Mite itearm: We should have it here, 

The Court: That was in this box? 

NMimw@ Hearn: No, not that one. That was the Wine 
dianapolis exhibit. 

Miivceelerk. It is tieht here, | think. 

Mr. O’Hearn: It was in a large box, when I saw it 
last. 

Mr. Neave: Mr. O’Hearn saw the exhibit in the 
legs sr otuce. 

The Court: You mean the other day? 

Mr. O’Hearn: The other day, your Honor. It was 
all in a cardboard box, a packing box. 

Wieericeit, your Honor, 1 think 

The Court: That is the Indianapolis deposition. 

Mr. O’Hearn: Then it was in another box similar to 
that. 

The Court: It may be in the clerk’s office. 

The Clerk: I will go up and see. [911] 
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Mr. Lewis Lyon: The originals of the depositions are 
not in the court room, your Honor? 

The Court: They do not seem to be, according to the 
clerk. 

Mr. Lewis Lyon: They ought to be found} imeaie: 
have been filed. I don’t know if they were filed. 

Mr. O’Hearn: Yes, they have been filed. 

The Clerk: They were filed. 

Mr. Neave: Mr. O’Hearn checked all of the deposi- 
tions and exhibits before the trial started, checked them 
in the clerk’s office. 

Mr. O’Hearn: That is right. [912] 

The Court: I have noticed a lot of testimony about 
those valves but as far as the patent is concerned I cannot 
see much difference, whether it was a stop-and-waste valve 
or drains into the basin or sewer or where it drains. I 
may be wrong and I suppose at the appropriate time coun- 
sel will point it out to me. 

Mr. White: This will be offered as the original valve 
used in the installation to identify it to the extent of what 
was put into the plant. 

Q105. Will you describe how such a valve is operated? 

A. Yes, sir. There is an adjustment or a little valve 
on the side of it that when you close the valve you open 
that and it drains the water that is in the pipe beyond the 
valve. 

Q106. You refer to the brass— 

A. Knurled brass. 

Q107. Knurled knob on the side of the valve? 

Je NEES 

Q108. The valve appears to have a stem without a 
handle. What was the function of that stem? 
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A. At the time there was a wheel on there, and the 
function of that stem was to open and close the valve. 

Q109. When you opened and closed the valve, what 
did that do with reference to the water supply to the hose 
and spray pipe? 

A. When you opened the valve the water went up into 
[913] the spray pipe, and when you closed the valve it 
shut the water off. 

The Court: Where did he say he got this? 

Mr. White: He removed it from the pipe. 

The Court: Just before the deposition? 

Mrs hite: Yes. 

The Court: All right. 

Mr. Lewis Lyon: The witness said the first time he 
saw it it was sitting on the table in front of him. 

The Court: That was the last time he saw it. 

Mr. Lewis Lyon: But this witness hadn’t testified 
that he removed it. 

Mr. O’Hearn: Not yet. 

The Court: All right. 

By Mr. White: 

QO110. All right. Now after you had manipulated 
the spray pipe, as you have described, about how long did 
that manipulation take, or about how long did you so 
manipulate the spray pipe? 

A. Well, that would be a guess entirely, but I would 
say maybe ten to fifteen minutes. 

Q111. And what determined the length of time which 
you would manipulate the spray pipe? 

A. Until the frost was all washed off of the coil. 

Q112. How was it possible for you to know that the 
frost [914] was washed off the coil? 
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A. There is an opening in the side of the cold dif- 
fuser in the third section, just above the center section 
coil, that you can open and look in on top of the coil. 
You can also look underneath through the opening there 
up at the bottom of the coil. 

0113. Did you observe the condition of the coil 
through that opening before a defrosting operation? 

Eo li, ves. 

Q114. And how did the coil appear? 

A. Appeared with a coating of frost over it. 

Q115. To what extent? 

A. Well, I don’t know as to what extent. It was all 
covered with white frost. That is, of course the fins are 
in there, and the holes would not be tight because then 
no air—that is, the openings between the fins would not 
be closed tight because then the air would not go through, 
and the object was to defrost before that happened. 

Q116. How close to closing those openings would the 
frost accumulation, within your observation, come? 

A. Well, that depends on the fins’ spacing entirely. 
One fin spacing, if it is a wide fin spacing, it might take 
up an eighth of an inch; might take up to a quarter of an 
inch. 

Q117. But I mean in this particular unit will you give 
[915] us an idea as to the bulk of frost accumulation that 
you saw on the coil? 

A. J would say about an eighth of an inch on the fins. 

Q118. Then in order to get the proper sequence, is it 
correct that you stated that before starting defrostine— 

Mr. Lyon: I think the witness ought to be allowed to 
testify. 

Mr. White: All right. 
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Q119. After you observed the coil and decided to de- 
frost it, what did you then do? 

A. Shut the condensing unit down and shut the fan 
off in the cold diffuser. 

Q120. What was the condensing unit? What was its 
function? 

A. That is a compressor, otherwise called a compres- 
sor condensing unit. That is what pulls the hot gas down 
and condenses it back into a liquid form. 

Ql21. All right. Now, after the condensing unit and 
the fan were shut down what did you then do? 

A. Turned the water on down in the basement on this 
stop and drain cock, and went upstairs and rocked this 
lever back and forth until the ice was melted off of the 
coil. Then I would go down and shut the stop valve off. 

Mr. White: The stop valve being the one that you 
hold in your hand, and which I wish now to have so iden- 
tified as [916] Plaintiff's Exhibit Y-21. 


(The valve referred to was marked Plaintiff’s Exhibit 
Y-21 for identification. ) 


iieeevvmate: O122, You shui off the valve? 

A. I shut off the valve and opened the drain. 

O123. Why did you open the drain? 

A. To drain the water out of the line so that it would 
MOtrnheeze. 

0124. Why would it freeze unless drained? 

Mr. Lyon: That is objected to as calling for a con- 
clusion of the witness. 

The Court: Objection overruled. 

A. The temperature in the room, or in the cold dif- 
fuser, rather, was cold enough where it would freeze 
water in the pipe unless there was some way to drain it 
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out; and if you didn’t open it at one end and let the air 
pass through and let the weight of the water drain itself, 
it would form a vacuum and not allow the water to drain 
out of the pipe. 

0125. Upon opening this bleeder, that is, the narrow 
bleeder in the side of the valve, did all the water drain 
out of the supply line and the spray pipe? 

A. Yes, it would all drain out. 

QO126. What would happen to any water in the per- 
forated spray pipe? A. It would freeze. [917] 

@uZ7. Wid itetreeze® A. It did not areez 

Q128. Why didn’t it? What happened? 

A. The water that was in that— 

Mr. Lyon: Objected to. The witness already stated 
iit sitet rOze: 

The Court: Objection overruled. Go ahead. 


lease Wikes i Jobhitee 

QO129. Will you explain exactly what water froze? 

A. Did I say that it froze or that it would freeze? 

Mr. White: You said it would freeze. 

Mieevon-s) Hersaid that it-did ireeze: 

Mr. White: Read his answer. 

(The record was read as requested. ) 

The Witness: It would freeze if the water stayed in 
inere: 

Ol30) But did the water stay im inere: 

A. No water stayed in there. 

QO131. What happened to it? 

A. It drained out. 

Ole2) Ot or the spray pipes 

A. Out of the spray pipe, as well as out of the hose 
that connected to the spray pipe. 
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Q133. How was it permitted to drain out of the spray 
pipe? [918] 

A. By opening the knurled bleeder nut, as, you called 
it, on the stop and drain valve, and that let the water 
come out down below, whichever way the weight was the 
most. The water would run out below there, and when 
the water was all out the air would go in and let it go up 
and drain out the other end of the line. 

Q134. All right. When it drained out the other end 
of the line, where did the water drain? 

A. Drained down into the drain pan on the cold dif- 
fuser. 

Q135. What did it drain through? 

A. Drained through this spray pipe that I had in. 

QO136. Then through perforations in the spray pipe? 

A. Yes, through perforations in the spray pipe. 

Q137. One end of the spray pipe was inside the unit, 
was it not? A. Inside the unit. 

QO138. Was that end opened or closed? 

A. No, that was closed, with a cap on it. 

Q139. After the water was permitted to drain from 
the line, then what did you do? 

A. After it had drained off of the coil what I thought 
was necessary, then I started the fan in the cold diffuser 
in the locker room, and then I went down and started the 
condensing unit. [919] 

Q140. Did you operate the defrost system as you de- 
scribed one or more times? 

A. Well, I don’t remember that, but then T think that 
IT came out and defrosted it two or three times, and then 
I showed Mr. Eustice how to do it. 
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Q141. Did the water defrost system ever fail to de- 
ifest tle coil: A. Not that I know of. 

Q142. What was the appearance of the coil after the 
defrost operation? 

A. When I saw it the coil was clean; no ice left on it. 
Q143. Was that the condition of the coil after each 
time you operated it? A. Adter each mies 

Q144. Did at any time within your knowledge water 
freeze in the spray pipe? 

A. Not to my knowledge. 

Q145. How could you tell? 

A. Well, the only way I could tell would be that when 
I came out and turned the water on again it went right 
on through. 

Q146. And therefore there was no water frozen in the 
hose? A. Apparently not. 

Q147. Well. the water could only get to the spray 
pipe [920] through the hose; is that not correct? 

A. That is correct. 

Q148. Now, are you familiar with the metal shell tem- 
perature of this Carrier diffuser unit? What can you tell 
me about the temperature of the metal shell? 

A. The temperature of the shell of the diffuser would 
depend quite a bit on the temperature of the cold air going 
through, which is different at different times. 

Q149. All right. Now did you observe the tempera- 
ture condition in the locker room while this water defrost 
system was installed? 

A. Well, I suppose I must have observed the tempera- 
tures, but I don’t remember. I wouldn’t say now what 
they were. But then apparently they were satisfactory, 
because they were holding things in there all right. 
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Q150. How did the temperature inside the Carrier 
unit compare with the temperature in the locker room, 
if you know? 

Mr. Lyon: That is objected to as calling for a con- 
clusion of the witness; on the further ground there is no 
foundation laid for any such assumption or conclusion or 
opinion. 

The Court: All he is asking him here is if he knows. 
If he knows, he can testify to it; if he does not know, he 
cannot. Objection overruled. 

A. It would depend considerably on what the diffuser 
temperature is. As a rule there is a set differential—or 
[921] not a set differential. but depending on the expan- 
sion valve, on the size of the unit, and everything like 
that, as to what the temperature difference is between the 
coil and the air that is passing over it. 

Q151. Do you know whether the air leaving the dif- 
fuser unit would be at a higher or lower temperature than 
the air entering it? 

Mr. Lyon: That is objected to as calling for a con- 
clusion of the witness. 

The Court: Overruled. 

A. Well, the air entering the cold diffuser is warmer 
than the air leaving it. 

Mr. White: Q152. Do you know whether in this 
instance the temperature of the leaving air was above or 
below the freezing temperature of water? 

Mr. Lyon: That is objected to as calling for a con- 
clusion of the witness. The witness said he never recorded 
or took the temperature of any such air. 

Mr. White: Strike the question, then, 
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Q153. In stating that you drained the water out of 
the line to prevent freezing in the spray pipe, is it not true 
that you must have anticipated possible freezing in that 
pipe? 

Mr. Lyon: That is objected to as leading and sug- 
gestive and calling for a mere supposition or conclusion, 
and is incompetent, irrelevant and immaterial. [922] 

athe Court: Yesjieus: 

Mr. White: I will strike the question. 

Q154. Why did you drain the water out of the line? 

Mr. Lyon: That is objected to as calling for a con- 
clusion of the witness, as to why he drained it out. 

The Court: That is asked and answered. He already 
testified he drained the water out of the line to keep it 
from freezing. 

By Mr. White: 

O156. Mr. Broms, I show you a photograph marked 
Plaintiff's Exhibit Y-15 and ask you if you can identify 
what is there shown. 

A. It looks very much like the stop and drain cock 
that I installed in the ceiling of the basement. 

Q157. How does the stop and drain cock appearing in 
that photograph correspond, to the best of your recollec- 
tion, with the stop and drain valve which you testified 
to using when installing and operating the water defrost 
system ? 

A. Well, it looks like the same kind of a stop and 
drain cock that I put in there. 

Q158. We see in the photograph a run of pipe con- 
necting with the elbow marked “X”. To what location 
did that pipe run? 

A. This long pipe that is connected with the elbow? 
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OIee. Yes. [923] 

Pelt tan back to the pipe that ram across the base 
ment—I don’t know—I would judge probably ten feet 
ive taere. 

Q160. And what was the purpose of that pipe? 

A. To supply water to the stop and drain and on be- 
yond to the cold diffuser. 

Q161. Does the valve marked “X” within the circle 
appear to be the same as the valve which we have here 
as Plaintiff's Exhibit Y-21? 

A. I would say it was. 

0162. Jam not sure whether I have asked this ques- 
tion, and therefore I want to get it in the record. Where 
did you get this exhibit, Plaintiff’s Exhibit Y-217 

A. Well, I just took it off the pipe over in the base- 
ment. 

Q163. This afternoon? A. This afternoon, yes. 

Q164. There appears to be above the elbow a dark 
area in what appears to be a wall of some kind. Can you 
identify that dark area? 

A. Well, it looks like the hole that I shoved down 
through the floor to run the water pipe up through. 

Q165. Did you inspect that hole this afternoon? 

wel cid. 

Q166. How does the appearance of that hole corres- 
pond [924] with your recollection of the pipe you refer 
to as having been run up through the floor? 

A. Well, it was right above where the connection was 
to the elbow going up there, and the hole was an odd- 
shaped hole. And I know why, because I had an awful 
time getting down through there, and I had to chisel out 
when I was going through there because the first hole 
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didn’t come down straight, and I ran into timber, I think 
it was, or something in there, and I had to move the hole 
over to one side. 

Q167. Therefore, the hole appears elongated rather 
than circular? i Uhaeieeniont 

Q168. Now you referred to a pipe as having been run 
up from this elbow directly below the hole through the 
floor. Where did that pipe go? 

A. Well, it went up just through the floor, and then 
I put a piece of hose on there that went onto the spray 
pipe in the cold diffuser. 

Q169. That is the hose to which you referred a while 
ago as having been attached to the spray pipe? 

Poe liliateiseniciits 

©170. I show you another photograph marked Plain- 
tiff’s Exhibit Y-14 for identification, and ask you to 
identify the pipe marked ‘“X.” 

A. Well, that is the elbow where the stop and drain 
[925] cock was fastened to. 

Q171. Now this view shows what appears to be an- 
other pipe with a scroll “D” on it. Can you identify that 
pipe? 

A. Well, it looks like the drain pipe from the cold 
diffuser. 

Q172. Where does that run of pipe which appears 
prominently in the picture go with respect to the floor? 

A. It goes up through the floor and into the bottom of 
the drain pan on the cold diffuser. 

O173. Where does that pipe go, it at all, with relation 
to the present location of the cold diffuser? I believe you 
testified that it is now in the locker room. 

A. Well, it goes up to the bottom of the cold diffuser, 
to the drip pan. . 
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Q174. That pipe “D” goes up through a hole in the 
floor, does it? A. Yes. 

iiies@ourt: Pipe “D’? It isnt marked here 

Mr. O'Hearn: Here it is, your Honor. 

MitewGourt: That is Y-14. ; 

Mr. White: We are now referring to Y-15, I believe. 

Sines @ourt: That is “D”? 

Mie e@ Elearn: Yes. 

The Court: All right. That is the big pipe in the 
center of the picture, is that right? [926] 

Mie nite: Yes. 

Mivew@ourt. All right. I think | have it) th 
O’Hearn showed me the original here. 
By Mr. White: 

©O175. Will you compare the present location of the 
place where that drain pipe goes through the floor with 
your recollection of the location where the drain pipe 
went through the floor in the installation which you made 
and concerning which you have testified? 

Q176. You spoke of running a drain pipe from the 
unit down through the floor; is that correct? 

A. That is right. 

Q177. How did you get the drain pipe down through 
the floor? A. I made a hole. 

Q178. What size is that drain pipe, if you recall? 

Pemeledon t recall. 

Q179. You inspected the floor today, did you not, 
beneath the chill room? fa NESS 

Q180. Did you see any other holes that would take 
the drain pipe which you installed? 

A. I don’t remember whether I saw another hole 
there or not. I was just trying to think. 
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Q181. But you did drill a hole through the floor? [927] 


QO182. Mr. Broms, I show you another photograph 
labeled Plaintiff's Exhibit Y-16 and ask you if you can 
identify what is shown in that photograph. 

A. Well, it is a box arrangement that they have in 
the chill room. 

Q183. Did you see it today? 

A. I saw it today. 

O184. To what do you refer as the box arrangement? 

A. Well. it covers the housing of the cold air pipe, 
apparently, that comes from the diffuser. 

Q185. In pointing to the photograph you refer to the 
box structure from which apparently the pipe is ex- 
tending? AL Yesmthat is it: 

Q186. That box structure appears to be against a wall 
at the right. What wall is that? 

A. That would be the wall to the locker room, be- 
tween the locker room and the chill room. 

Q187. Is the room which we see here the chill room 
or the pre-cooler room? 

A. The pre-cooling room; yes, sir. 

O188. Is that the room that, as you have testified, 
contained the Carrier diffuser unit? A. Originally. 

O189. Yes. Will you compare the location at the time 
[928] you installed it of the Carrier diffuser unit with 
relation to this box structure appearing in Exhibit Y-16? 

A. The Carrier diffuser unit sat right below this box- 
like structure in the original installation. 

©190. How was the air taken from the locker room 
into the Carrier diffuser unit and discharged back into it, 
as you have testified? A. There was a hole— 
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Q191. When the Carrier unit was in operation in the 
pre-cooler room, how did it operate to cool, as you have 
testified, the locker room? 

A. There was an opening cut through the wall. 

0192. Through what wall? 

A. Through the wall between the chill room and the 
locker room that attached to the opening on the bottom 
of the cold diffuser. And there was another opening in 
the top through the wall between the chill room and the 
locker room at the top, where the cold air was ducted and 
passed through the wall into the locker room. 

Q193. You say there were openings cut in the wall. 
Who cut those openings? 

A. I imagine that the carpenter cut them. I don’t 


remember. 
0194. Do you know pursuant to whose direction he 
cut them? A. No, I wouldn’t say. [929] 


Q195. Did you actually see the openings yourself? 

A. Oh, yes; I saw the openings. 

0196. And where were they with reference to the 
photograph which you hold in your hand, Exhibit Y-16? 

A. Well, the opening in the top was apparently right 
here near the ceiling, and this box-like affair covers prob- 
ably most of it. The other opening was down at the bot- 
tom where it is covered now by a duct, apparently. 

Q197. You examined the wall to substantiate what 
you now say? i, ERS. 

O198. When did you do so? 

A. About an hour ago, or a little more. 

0199. I show you another photograph marked FEx- 
hibit Y-17 and ask you to identify the same, if you can. 

A. Well, that looks very much like the Carrier dif- 
fuser that they have in their locker room over there now. 
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Q200. Is that the Carrier diffuser unit to which you 
have referred in your testimony? A. Yesueire 

Q201. On the face of the unit directly above the name 
plate entitled ‘Carrier Cold Diffuser” I notice a diamond- 
shaped piece of metal. What is that piece of metal? 

A. That is a peephole. You can push that to one side 
and look in and sce the top part of the coil. [930] 

0202. Have you observed the top part of the coil 


through that peephole? A. I have. 
Q203. Did you do so when you first installed the 
equipment ? A. I did. 


0204. When did you last do so? 

A. This afternoon. 

0205. How far toward the right inside the unit can 
you clearly see through that peephole? 

A. See to the end of it. 

Q206. What do you see there at the end of it? 

A. Well, several things I saw there. There is a 
pipe strap in there fastened to the metal cross member 
of the unit. 

Q207. Do you know anything about that pipe strap? 

A. Well, it is apparently the same pipe strap that I 
put in there to hold one end of this water defrosting spray 
head. 

Q208. What is the present appearance of that pipe 
strap? 

A. Well, one end of it, is apparently fastened on there. 
The other end is hanging down, and it is all corroded or 
coated. I don’t know with whai, but it is all covered. 

Q209. What is the shape of that pipe strap? 

A. A U with two ears on it. [931] 
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Q210. To what is one end attached, as you have said? 

A. Toa cross member. 

Q211. What do you mean by the cross member? 

A. The cold diffuser unit is built in three different 
sections, set one on top of the other, and this is the cross 
member of the top section, the lower cross member of the 
top section, across the end. 

Q212. In this same view you see a hand carrying a 
pencil pointing to a dark spot in the end of the unit. Can 
you identify that dark spot? 

A. That is a hole in the shell, in the housing. 

0213. Do you know how it came to be there? 

A. Apparently I put it there myself. 

Q214. For what purpose? 

A. To run this spray nozzle or spray pipe through 
over the top of the coil. 

Q215. Do you recall which end of the unit the spray 
pipe was run in? By “end” I mean the narrow dimen- 
sion. 

A. Well, it was on the narrow end there, on the end 
of the spray unit. 

Q216. Where we see the dark spot identified as a 
hole? pee Yes. 

Q217. What is the location of the hole with respect 
to a horizontal line which apparently is a juncture be- 
tween sections? 

A. It is about three inches up, I would judge, from 
the [932] bottom of the top section. 

Q218. How does its elevation compare with the point 
at which the strap is supported on the other side? 

A. Well, it would be approximately three inches above 
—approximately. 
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Q219. For what reason was the hole drilled through at 
that particular location? 

A. To give a drain to the spray pipe that I put m 
tiene: 

Q220. To the best of your recollection, judging from 
today’s appearance of the unit, is that the hole that you 
drilled? A. J would say it was. 

Q221. Now, Mr. Broms, how long after the water 
defrosting system was installed as you described did you 
remain on this job? 

A. Well, I was off and on it probably a week. 

O222. When you then leit the job was the @annmics 
unit visible or not within the chill or pre-cooler room? 

A. It was visible in the chill room. 

Q223. J show you a drawing and ask you if you can 
identify the same. 

A. Well, this looks very much like a sketch I gave 
you on this. It has a little straighter lines than the 
sketch I gave you. 

Q224. Is it a fact that this drawing was prepared by 
me [933] pursuant to your instructions? 

Pee eatsic mioht= 

Mr. Lyon: That is objected to as calling for a con- 
clusion of the witness. Certainly what you did according 
to his direction he is hardly competent to testify to unless 
he saw it done. 

Mr. White: Oh, he can say what the sketch means, 
your Honor, without having seen it. 

The Court: Oh, J think so. Objection Gverriled: 

Q225. Did you tell me what to draw? 

A. I gave you a sketch. 

Mir, Lyon: Ihe sketelMis)thne best evidence 
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mies Court: Then here it is, Exhibit Y-22 

iitemwleyon:. No, that isn’t the sketch, 

iites@ourt: it isnt? 

Miswlvon: No, 

Mr. White: Very well. 

Q226. 1 will show you first a different paper captioned 
“Northwestern Refrigeration Company,” and ask you if 
you can identify the same. 

A. Well, that looks very much like a sketch I made. 
That is my signature on the bottom. 

Q227. Is that the sketch that you gave me? 

A. I would say so. 

O27 = call your attention to the fact that en) ims 
sketch [934] there are at the left two words written in 
pencil, one “Handle” and the other “Hose.” 

A. That is not my writing. 

0229. Very well. What does this drawing purport 
to represent? 

A. Supposed to be a front elevation of the Carrier 
cold diffuser that is at Trullinger & Eustice’s locker plant. 

©230. Is the drawing accurate and to scale? 

A. No, sir. I wouldn’t say it was accurate as to scale. 

O231. Does it show all the details? 

A. Well, no, it wouldn’t show all the details. It just 
gives a general idea of what it looks like from the outside. 

Mr. White: May this be marked for identification 
lenis se exhibit Y-22. 

(The drawing above referred to was thereupon marked 
by the Notary Plaintiff’s Exhibit Y-22 for identification. ) 

Mr. Lewis Lyon: I beg your Honor’s pardon. If that 
sketch is the one that this witness produced and it is 
imenkedey -22, | was in Crror, 
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The Court: Yes. I think it is time to recess ign an 
what page are your 

Mr. White: Page 160, and we have just completed 
question and answer 231, and reference has been had to 
the marking of the Exhibit Y-22. [935] 

The Court: Very well. We will recess until 2:00 
o’clock. 


(Whereupon, at 12:00 o’clock noon, a recess was taken 
until 2:00 o’clock p. m. of the same day.) {936] 


Los Angeles, California, September 24, 1946, 2:00 
o’clock P. M. 


Mr. White: At the close this morning reference had 
just been made to Exhibit Y-22, and the record shows fol- 
lowing that an objection by Mr. Lyon. 

Mr. Lyon. That objection will be reserved until the 
offer is made. There wasn’t an offer made at that time, 
your Honor. 

iiiexCoune: ll pieht  Eroceed. 

By Mr. White: 

Q232. How does what is shown on this sheet, Exhibit 
Y-22, correspond to any description you may have in the 
past given me of that Carrier diffuser unit? 

A. Well, it looks like an original sketch that I gave 
you. 

Q233. The original piece of paper? 

A. No, the paper is heavier than we use. 

Q234. But what is shown on the paper is to your 
recollection the same? 

A. Yes, I would say that it was the same. 
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Q235. Now I show you another drawing and ask you 
if it has any meaning to you? 

A. Part of the drawing is the same, I would say, as 
the original sketch that I gave you. 

Q236. Beyond that statement what does the drawing 
repre- [937] sent, do you know? 

Mr. Lyon: That is objected to as calling for a con- 
clusion of the witness. 

The Court: Sustained. 


By Mr. White: 

Q237. How does that drawing compare with your 
recollection of the water defrost system to which you 
have testified as having been installed by you at Trullinger 
& Eustice? 

Mr. Lyon: That is objected to as incompetent, irre- 
levant and immaterial, as to how this drawing prepared by 
someone else might compare with something. 

The Court: Overruled. 

A. It looks like the installation I made. 

By Mr. White: 

0238. Mr. Broms, how does that drawing compare 
with any past verbal descriptions of yourself concerning 
that Yamhill installation? 

iWihe, = JEsWoyale That is objected to on the ground the 
record speaks for itself and is the best evidence. 

The Court: Sustained. 

Q239. Have you in the past described it to me? 

Mr. Lyon: That is objected to as calling for hearsay 
testimony. 

The Court: Sustained. [938] 
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By Mr. White: 

Q240. How does that drawing compare with what you 
explained to me? 

Mr. Lyon: Same objection. 

The Court: Same ruling. Sustained. 

By Mr. White: 

0242. Referring to that sketch or that drawing. will 
you describe what may be shown thereon with respect to 
your recollection of your installation of the water defrost 
system to which you have testified? 

Mr. Lyon: Same objection. 

The Court: Same ruling. 

Mr. White: Your Honor, the witness had testified 
that it looks very much like a sketch he made, that being 
under his signature. 

The Court: We have the sketch here with his signa- 
ture and that is something that somebody else drew. This 
is in the nature of argument. In other words, it is a 
conclusion that the lawyer draws from what somebody 
said. 

The rulings will stand. Proceed. 

Mr. White: I now offer the direct testimony. 

The Court: I thought you just finished with the di- 
Re Gt 

Mr. White: Yes. 

Mr. Lewis Lyon: I will offer, and would like to read 
at this time, the cross examination of Mr. Broms. [939] 


Cross Examination 
Byala yon: 
0259. Mr. Brom, when this Carrier unit was located 
in what you call the pre-cooling or chill room, what was 
the temperature of that room, if you know? 
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A. Well, we tried to maintain it, I suppose, around 
35 degrees; 35 to 38 degrees is what is generally used in 
a pre-cooling room. 

Q260. Did it compare favorably with the temperature 
of that room today? 

A. No. At the time we had difficulty because that 
cold diffuser let too much cold out of the shell into the 
chill room, and we had a hard time to keep it from freez- 
ing, to start with. 

O261. You endeavored, however, to maintain the ten- 
perature of that chill room above freezing; isn’t that 
right? Powe Yes, that is right. 

0262. Now isn’t it true also that you had over the 
openings in the wall between the chill room and the locker 
room doors to close those openings, both inlet and outlet? 

A. Not that I recall. 

0263. You don’t recall any such doors? 

A. No, I don’t recall any doors. 

0264. You did not before endeavoring to spray water 
over the pipe close the inlet and outlet from the diffuser 
unit to [940] the locker room? 

A. Not that I remember. 

0265. You don’t remember say such things? 

A ING 

0266. Would you say it was not true? 

A. No, I would not. 

Q267. You just have no recollection of that? 

A. Ihave no recollection of there being any doors on 
the job. 

Q268. Did you ever take the temperature inside of 
the diffuser unit at any time during the time vou were 
spraying water over the coils? iN ING. 
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0269. You have no way of knowing, then, the rise 
in temperature inside of the cold diffuser during the time 
the water was being sprayed? 

A. No, I wouldn’t have any way of knowing. 

Q270. The water that was sprayed came through what 
sized pipe? A. Half-inch pipe. 

Q271. It was a half-inch pipe. How many holes were 
there in the pipe? 

A. I don’t know, but there were lots of them. 

Q272. You say you drilled them. How far apart 
were they drilled? [941] 

A. I would say about an eighth of an inch; something 
like that. I don’t remember exactly, but they were drilled 
about as close together as I could drill them. 

Q273. What was the length of the pipe? 

A. Well, roughly I would say about four feet. 

Q274. And how large were the holes? 

A. About a thirty-second of an inch, if I remember. 

Q275. Were they all in a straight line? 

A. As straight as I could make them. 

Q276. Did you ever measure the amount of water 
that was sprayed over the coils during any interval of 
time? A. No, I never measured the water. 

Q277. Did you ever measure the amount of water 
that came out of the drain during any defrosting opera- 
tion? A. No, I never measured it. 

Q278. Would you say that Mr. Eustice’s or Mr. 
Trullinger’s testimony that the drain water drained openly 
onto the ground floor of the basement was in error in the 
use of this system? A. J don’t get the questa 

Mr. Lyon: Read the question. 
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(Last question read.) 

A. Well, it didn’t drain, to my knowledge, on the 
floor of the basement. We ran it out through the door 
outside. [942] 

0279. Then you would say that their statement that 
it drained openly onto the basement floor was in error? 

Mr. White: Counsel, in order for your question to be 
proper you must state the time within which you are re- 
ferring. 

Mr. Lyon: I am asking the witness the question. 

A. Well, I couldn’t say that it was in error, because 
it might have been there after I left, but before I left we 
ran the water outside. 

O280. You left this job about a week after you say 
you made this run? 

A. Iam just guessing at about a week. I don’t know 
definitely how long it was. 

O281. Were you ever back to it before you came to 
look at it here? 

A. I came through here once—oh, I don’t remember 
how long it was afterwards, but it was quite a while 
afterwards; a year or more afterwards. I came through 
town here and stopped in there and looked at it. 

Q282. And at that time they had changed the system 
over, had they not? 

A. They had changed the system over. 

©283. And were no longer operating it? 

A. Not with— 

0284. Now you testified— 

Mr. White: Let’s have the witness’ answer to that. 

A. Not with cold water. [943] 


738 Refrigeration Engineering, Inc., etc. 


(Deposition of Anton Broms) 
By Mr. Lyon: 

O285. They were using hot air then? 

A. I think they were using hot air. 

0286. Now, Mr. Broms, you stated on direct ex- 
amination that you had installed a Recold diffuser; is that 


correct? 
A. That I have installed Recold diffusers? 
QO287. Yes. IN ES, 


Q288. And those use water defrosting, do they not? 

Lee Olen on etiem 

Q289. When did you first install a Recold diffuser 
unit using water defrosting? 

A. I would guess about five years ago. 

0290. Did you ever install any other system using 
water defrosting? A. No. 

Q291. You know, however, that those Recold water 
defrosters are successful in operation, don’t you? 

A. Oh, yes. 

Q292. And sold in great quantities at the present 
time? By YEES, 

0294. You never attempted to make another installa- 
tion like the one that you made for Trullinger & Eustice, 
did you? A. Never did. 

Mr. Lyon: That is all. [944] 


Redirect Examination 
By Mr. White: 

0295. Mr. Broms, you stated on cross examination 
that the Carrier unit in the chill or pre-cooler room let 
too much cooling in the room. What did you mean by 
that? 
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A. The cold coming from the shell or the heat going 
to the shell from the room, rather, because the shell was 
so much colder than the pre-chill room. 

Q296. Then you at the time of its installation pro- 
posed to maintain, as I recall your answer on cross ex- 
amination, a temperature of 35 degrees? 

A. 35 to 38 degrees. 

Q297. Did you succeed in doing so? 

A. No, we had trouble because it would pull down too 
cold. 

O298. How do you know it did? 

A. Well, according to their say-so. 

Mr. Lyon: I move to strike the witness’ testimony on 
the ground of hearsay, particularly with respect to the 
temperature of the room. 

The Court: It may be stricken. 

By Mr. White: 

Q299. Did you personally see anything in the room 
indicative of lower-than-intended temperature? 

A. I don’t recall. [945] 

O300. But you do recall that the Carrier unit was 
openly exposed to the room? 

A. Oh, yes. It was that. 

Q301. You stated, I believe. that you called by the 
plant about a year after its installation, the refrigerating 
plant installation, by you. Do you know that that was ex- 
actly a year? 

A. No, I don’t know that. I just happened to be 
driving through here, and I just stopped in to see how it 
was. But I don’t remember how long ago it was; that is, 
how long after the installation. I am just guessing that 
it might be a year. 
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Q302. You don’t remember how long after it was? 

A. No, I don’t know how long. I am just guessing 
it was about a year afterwards. 

Q303. But that is a guess? A. That is a guess. 

Q304. You stated also that you did not use or install 
any water defrost equipment other than the equipment of 
Refrigeration Engineering after your making of the 
Trullinger & Eustice installation. Is that right? 

A. I did not. Now, I can maybe change or correct 
that a little. JI did not install any water defrosting system. 
We installed the brine spray, and he was having trouble 
keeping his brine to the right density so that it would not 
freeze on [946] the coils, and I suggested that he take a 
hose and wash the frost off. 

Q305. If the occasion had arisen, so far as the operat- 
ing characteristics of your Trullinger & Eustice water 
defrosting installation is concerned, would you have made 
another such installation? 

Mr. Lyon: That is objected to as calling for a con- 
clusion of the witness, and objected to as being of no 
probative value. [ will ask a question on voir dire on that. 

The Court: Sustained. 

By Mr. White: 

Q306. You have been continuously engaged in re- 
frigeration over these years, have you not? 

ous letavie. 

By Mr. Lye: 

Q307. And you have installed many refrigeration 
plants. haven’t you? Aa Ves 

QO308. And you have run into difficulty with defrost- 
ing in a great many of them, haven’t you? 
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A. Oh, yes, you run into difficulties in defrosting with 
any of them. You do with the cold water defrosting, as 
far as that goes, if they don’t wash it and take care of it, 
or any of the others. It has to be looked after. Do you 
want me to answer your question? [947] 

Mr. White: Yes. 


The Court: That was the question to which the ob- 
jection was sustained. I sustained the objection to the 
question about what he would have done supposing somie- 
thing or other. 

Mr. White: We are reading a later question, your 
Honor. 

Mr. Lewis Lyon: It is the same question. 

tine Courts Siicycaime back and said, do you want mie 
to answer your question. The objection to that is sus- 
tained. 

Mr. White: I beg your pardon. 

Q309. In stating that you installed no other water 
defroster than the Refrigeration Engineering type, did 
you intend to mean in any way that you refrained from 
doing so because of any lack of efficiency of the Trullinger 
& Eustice installation? 

Mr. Lyon: That is objected to as calling for a con- 
clusion of the witness. 

The Court: Sustained. 

By Mr. White: 

Q311. But did the Trullinger & Eustice job, to the 
extent that you were familiar with your own installation, 
operate and serve its intended purpose? 

Mr. Lyon: That is objected to as calling for a con- 
clusion of the witness. 
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The Court: I think that is probably admissible be- 
cause the question is limited to the extent of his informa- 
tion and [948] knowledge. Objection overruled. 

A. I would say that it did. 

Ey vir VV nite: 

Q312. On the basis of your experience in this busi- 
ness? Ee Ves: 

Q313. Mr. Brome, J show you what appears to be a 
photostatic negative of a sketch signed “Anton Broms.” 
Can you identify that sketch? 

A. Well, that looks very much like the pencil sketch 
I drew and gave you. That is my signature on there. It 
looks like my printing. 

Q314. Does that sketch diagrammatically represent 
your own independent recollection of the system? 

Q315. Will you identify the parts which you labeled 
on that sketch? 

Mr. Lyon: JI think the sketch speaks for itself and is 
the best evidence of what is on it and labeled on it. 

The Court: Overruled. 

Mr. White: Proceed. 


A. Well, starting at the stop and drain down in the 
basement, I went up through the floor with a piece of hose 
fastened onto the pipe that went to the spray pipe that 
was in the lower section of the top coil—or in the lower 
part of the top section of the cold diffuser. 

Q316. Is that stop and drain valve so designed on this 
[949] sketch the stop and drain valve to which you testi- 
fied today? A. Apparently the same. 

Mr. White: Thank you. Let this be marked for 
identification as Plaintiff's Exhibit Y24. 
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(The document referred to was marked Plaintiff's Ex- 
hibit Y-24 for identification. ) 


Mr. White: That is all. 
The Court: Any further cross examination? 


Mr. Lyon: There was no further cross examination, 
your Honor. 

The Court: The deposition will be in evidence. All 
of the exhibits offered except the one Y-23 will be admit- 
ikem 

The Clerk: May I ask to have them named? 

The Court: Those are Exhibits No.—No. 1 was not 
identified. The only things that were identified were Y-14 
—you are going to offer them all at the conclusion of the 
Yamhill depositions, are you? 

Mr. White: Yes. 

The Court: All right. I will wait until then. 


Mr. White: The remaining depositions, your Honor, 
are somewhat lengthy and certain portions may be se- 
lected for reading into the record that might serve best to 
establish certain facts needed to supplement Brom’s testi- 
mony, such as, for example, the time of the installation, 
LeEMIPerature, €tc. 

(iivem@ountae|tst proceed and State the substance Gi 
the [950] preliminary and read what you think is ma- 
terial to the issues. 

Mr. White: In view of the question apparently raised 
in the defendant’s pretrial brief as to whether the system 
operated satisfactorily, certain pertinent testimony may 
be read, if your Honor desires, into the record on that 
particular point. 

The Court: J have no objection. It is your lawsuit, 
not mine, 
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The defendant raised the question in his pretrial brief 
that the Yamhill installation was an experiment and was 
not a satisfactory installation and was abandoned. That 
is the general position you take? 

Mr. Lewis Lyon: That is correct, your Honor. 

The Court: I suppose if we have any testimony re- 
lating to that—however, I take it that all of your direct 
examination you consider material to each of these wit- 
nesses? 

Mr. White: That is true. 


The Court: I did not mean that you did not consider 
material those things, but there are matters of introduc- 
tion. We know now who those fellows were and that 
they owned it. I don’t think anybody will challenge that. 

Mr. Lewis Lyon: No. 

The Court: I do not know that there is any challenge 
as to the general date of the installation, is there? [951] 

Mr. Lewis Lyon: I don’t think there is any evidence 
that establishes the date, your Honor. 

Dher@etrt: V ety avell 

Mr. Lewis Lyon: There is a very material observation 
there that, as far as the system is concerned, there is no 
date that establishes the date of the change-over from 
hot gas to this other method or no date established as to 
when it was taken out. 

The Court: I might offer this observation, that | 
think one of the most material things in the whole law- 
suit is found in the first sentence of your patent involved: 
“My invention relates to low temperature refrigeration 
where space is required to be constantly maintained at 
temperatures below the freezing point of water.” 

Mr. Lewis Lyon: That is right. 
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Mr. White: First I will offer the direct testimony of 
Fred L. Trullinger, and from that I think it might be well 
to read into the record certain portions pertinent to the 
matter of temperatures, whether the installation operated 
satisfactorily and, since the point has been raised, why it 
was taken out. 

The Court: Whatever you wish. Just leave out read- 
ing the introductory part. 


Mr. White: Yes. I think these comments serve that 
purpose, your Honor. [952] 


Referring to page 49 of the Trullinger deposition, with 
specific reference to temperature conditions existing in 
the locker room: 

“Q231. Had you made any observations concerning 
temperature conditions in the insulated locker room before 
the insulated compartment wall was placed? 

“A. No. We held it at about 10 above zero, and that 
is the way it always was, and I didn’t notice any differ- 
ence—any change other than that we could defrost now 
and before we couldn't. 

“Q232. What is the basis for your statement that a 
temperature of zero to 10 degrees existed in the locker 
room? 

“A. 10 degrees above zero. We had a thermometer 
there, and it was held at or near that. Of course, there 
was times when it might be higher or it might be lower, 
but that was the attempted temperature to be held. 

“Q233. Did you personally read the thermometer ? 

“A. Oh, yes; many times. 

“Q234. Can you compare the temperature in the in- 
sulated locker room and the temperature in the insulated 
compartment ? 

“A. No, I have no way of comparing that.” 
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The Court: In the previous deposition the terms “‘pre- 
cooling room’ and “‘chill room” were used. Now this is 
the insulated locker room. Is that a different room? 

Mr. Lewis Lyon: Yes. [953] 


Mr. White: That requires, your Honor, some ex- 
planation. Counsel I believe will agree to this statement 
of the circumstances leading to the making of this in- 
sulated compartment without going through great lengthy 
testimony. 

It has been established by Brom’s statement that the 
diffuser unit was openly exposed in the chill room, and 
therefore that the temperatures became lower than those 
desired for the purposes of a chill room. That being the 
case, then it became necessary to isolate thermally the 
diffuser unit from the chill room, and for that purpose an 
insulated wall was built about the diffuser which then 
formed the insulated compartment. 

The Court: Was that the pre-cooling room then? 

Mr. Lewis Lyon: The pre-cooling room and the chill 
room were the same thing, and outside of that rooms, 
separated by a door and a partition, was a locker room 
which was separated from the chill or pre-cooler room, 
and this particular diffuser was put, not in the locker 
room in the 10 degree space, but in the pre-cooling room. 
And it is very interesting right here to note Mr. Trul- 
linger’s statement on direct examination that until they 
did something about trying to insulate that. diffuser it 
wouldn’t work at all, it would not defrost. That is in 
contradiction to Mr. Brom’s testimony that the thing 
worked very successfully. 

The Court: Is that in his direct testimony? [954] 


Mr. Lewis Lyon: Yes. 
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The Court: You can read that then. Do you want to 
introduce it now? 

Mr. Lewis Lyon: I will. He has read it, in fact. 

The Court: I did not so understand it. I could not 
understand just what he was talking about because I got 
thrown off the merry-go-round here with this new room. 

Mr. White: If you will refer, your Honor, to Exhibit 
Y-11, your Honor will see the general room arrangement. 

The Court: Then there are only two rooms? 

Mr. White: Properly speaking, there are only two 
rooms. 

The Court: So the insulated chill room and the pre- 
cooling room are the same thing? 

Mr. White: That is right. 

Mr. Lewis Lyon: Are one and the same. 

The Court: And the locker room is only the second 
room? 

Mr. Lewis Lyon: That is right. 

The Court: Are you going to read testimony showing 
when this was made into a separate room, or is that in the 
record? 

Mr. Lewis Lyon: ‘There isn’t any testimony as to that. 

Mr. White: Yes, that is testified to. 

The, Court: I received the impression from hearing 
the witness Brom’s testimony that there were two rooms 
and there was one room where the cooling unit was located 
and an air jet went through in there, and there were some 
holes in the [955] wall that went to another room, and 
over those holes in the wall later a box was put, as evi- 
denced by Exhibit Y-16. 

Mr. White: That is correct. 
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Mr. Lewis Lyon: Yes. 

The Court: Now, this Y-16 is what you now call the 
insulated locker room? 

Mr. Lewis Lyon: No. 

Mr. White: No, your Honor. Y-16 shows the wall 
condition of that room as it exists today. Broms referred 
by relation to the box structure which the exhibit shows 
as being on the wall, the previous and, in fact, present 
location, though the holes are closed. 

The Court: What room is this in? 

Mr. White: The diffuser, your Honor? 

The Court: No, Y-16, that box, what room is that in? 

Mi vVinite | Uinatis imithechillltoome: 

The Court: And in the insulated locker room? 

Mr. White: That is right. It is in the chill room. 

ithewGourt: All right. 

‘Mr. White: And I might say that the insulated com- 
partment which formerly enclosed the diffuser is removed 
now since the diffuser has been mover, transferred into 
the locker room. 

Mr. Neave: I think what may be confusing—I don’t 
want to make confusion more confounded—is the fact 
that [956] this box that you see in Y-16 is part of the 
duct work and has nothing to do with what the diffusing 
unit was. It was underneath the box. 

The Court: I knew that. I understood his testimony 
about that, but what I am trying to find out here is how 
many rooms there are and what they are. Now you just 
introduced something else, that the diffusing unit has been 
moved. 

Mr. White: That occurred later on, your Honor, when 
the changeover to a warm air defrosting system occurred. 
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In other words, it is now possible to see the original 
diffuser formerly in the chill room but now in the locker 
room. 

The Court: You mean when the depositions were 
taken? 

Mr. White: When the depositions were taken. 

The Court: The diffuser has been mover from the 
chill room into the locker room? 

Mine mites lieat 1S right. 

The Court: By the diffuser you mean the refrigerat- 
ing unit? 

Mis Whites ~ linat is correct. 

The Court: So that this picture Y-18 with the turkey 
on it here, that is now in the locker room? 

Mr. White: That is correct. 

The Court: And when Broms built it it was still in 
the room that was the locker room? [957] 

Mr. White: No, it was then in the chill room. 

The Court: But you just said that the two rooms were 
both the same. 

Mr. Lewis Lyon: No. 

Mr. White: No. The so-called insulated compartment 
occupied a section of the chill room. 

If we may picture this: At first the diffuser stood 
openly exposed in the chill room adjacent to that wall 
which in the exhibit shows the box structure now present. 
Because of temperature conditions, cooling, excessive 
cooling of the chill room resulting from the open exposure 
of the diffuser, it was decided to insulate it from the chill 
room proper by placing about the diffuser this wall which 
extended from— 


« 
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The Court: Broms didn’t have anything to do with 
that. , 

ieee inite: ) I hat is correct, 

The Court: That was done after he finished. 

Mr. White: That is true. 

The Court: Then they decided to change it again by 
moving the refrigerating unit out of the insulated com- 
partment of the insulated chill room into the insulated 
locker room. 

Mr. White: That came a great time later whem 
change to warm air came on. 

Mr. Lewis Lyon: It came right after they failed to 
water defrost. 

The Court: Your witness now is one of the operators 
of [958] the unit? 

Mr. White: Yes. 

The Court: What do you propose to prove by his 
testimony ? 

Mr. White: We propose to prove by his testimony his 
complete familiarity with the installation, and the deposi- 
tion as a whole goes to establish his having authorized 
and personally supervised the building construction needed 
to form the locker and chill room. 

Then later the installation of the refrigerating equip- 
ment, and his rather frequent visits to the plant to keep 
familiar with what was going on, his findings. observa- 
tion, and that the chill room temperatures first were kept 
lower than desired for their intended purposes, his com- 
plete familiarity following that with the placement of the 
insulated enclosure about the unit, and his familiarity 
with what the plant was and did with respect to water de- 
frosting from that time on. 


vs. York Corporation, a Corporation Jom 


In other words, he was one of the owners and made it 
his business to keep posted. 

The Court: You read some testimony here that in the 
insulated locker room he had seen the thermometer regis- 
ter at 10 degrees above zero many times. That is just 
what you read, wasn’t it? 

Mr. White: That is true. [959] 


Mr. Lewis Lyon: I read Question 231 and the answer 
to it, your Honor. 

The Court: I do not have the deposition here. 

Mr. Lewis Lyon: This is supposed to refer to the 
conditions after the insulation was supposed to be put 
around the diffuser room, around the diffuser or refriger- 
ating unit at a time which is not established in the depo- 
sitions, and where this witness says that before the in- 
sulation was put around there that they could not defrost. 

The Court: You mean he previously said that? 

Mr. Lewis Lyon: Yes. 


The Court: You had better read the whole deposition, 
I guess. 


Hi Daa CINGER 


was thereupon produced as a witness in behalf of the 
plaintiff herein and, having been first duly sworn by the 
Notary Public, was examined and testified as follows: 
Direct Examination 

By Mr. White: 

Ol. Will you state your full name and address. 

Pee Prcdmeertiullmeer, 3/10 Wauna Vista Drive, 
Vancouver, Washington. 

Q2. In what businesses are you engaged at present? 

A. Businesses? 
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(Deposition of Fred L. Trullinger ) 

Q3. That is right. [960] A. A good many. 

O4. Would you mind stating them? 

A. Well, I am in the seed business, wholesale and re- 
tail, at Portland, wholesale and retail in Seattle; | ania 
the general merchandising business at Yamhill, Oregon, 
and in the locker business out there also. I own that 
locker plant. 

O5. At Yamhill? AD At Yanilellves 

O6. Have you had experience with locker plants other 
than at Yamhill? 

A. Oh, yes: with my son’s plants located here in Port- 
land and at Milwaukee, at Multnomah, and Amity, Ore- 
gon. 

Q7. What in general is your familiarity with those 
plants? 

A. Oh, I helped to build them when I was on the job 
while they were being built, and I have operated them now 
for four years while he has been in the Army. 

O8. You are at least generally familiar with the re- 
frigerating systems used to cool locker rooms? 

A. Well, I am with the ones that we built, and I have 
noticed other makes. I know what ours is. 

Q9. When you say “ours” you refer to what? 

A. My son and myself. 

O10. The business at Yamhill is operated under the 
name of Trullinger & Eustice? [961] Ai Yes 

QOll. How long have you operated that business, Mr. 
Trullinger ? 

A. In that present location since 1904. 

O12. Have you steadily maintained that business from 
1904 up to the present? a SES, 


